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MR,   PR^GIDIHG  JU3TICI3  WKLMD 

Charles  L.  McPartlin,  intervening  petitioner  in  a  foreclosure 
proceeding  pending  in  the  circuit  court,  appeals  from  an  order  of 
the  chancellor  requiring  the  receiver  to  pay  to  Uorman  Asher,   grantee 
of   the  owner  of   the  equity,  a  sum  representing  the  net  rentals  during 
the  interval  of  some  'bwentyel ght  months  tietween  the  end  of   the  period 
of  redemption  and  the  issuance  of  the  master* e  deed* 

From  the  stipulated  facte  it  appears  that  Dooember  3,  1929, 
a  second  mortgage  foreclosure  proceeding,  entitled  norgi-igHfl,  y,  Browny 
was  filed  in  the  circuit  covirt  as  case  Uo,  B-193280,  and  a  receiver 
Was  appointed  therein.     Cubsequently,  February  10,  1931,  a  first  mort- 
gage foreclosure  suit  involving  the  same  property,  entitled  Cur da  v. 
BroTTO,  was  instituted  in  the  same  court  as  case  Uo.  B-215117.     August 
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17 »  1931,  the  receivership  was  extended  to  the  first  mortgage  fojse- 
closure  proceeding  for  the  henefit  of  the  complainant  therein,  and 
under  the  extending  order  the  receiver  was  directed  to  pay  to  com- 
plainant a  sum  in  excess  of  |2,500  to  apply  on  the  deficiency  decree 
entered  in  the  second  mortgage  suit.  March  25|  1931»  the  premises 
were  sold  pursuant  to  a  decree  entered  in  the  second  mortgage  fore- 
closure case,  and  on  June  25,  1931,  Hattie  A*  Hyerstadt,  ov-mer  of 
the  equity  of  redexsption,  oonyeyed  all  her  right,  title  and  interest 
in  the  premises  to  ITorman  ..sher*  Ifo  redemption  was  made  from  this 
sale,  and  iJecember  29,  1932,  a  master's  deed  issued  to  Asher. 

January  13,  1933,  the  property  nas  sold  to  A.  J.  Olsen,  imder 
a  decree  of  foreclosure  and  sale  entered  in  the  first  mortgage  case. 
This  decree  provided  that  if  a  deficiency  resulted  from  the  sale  the 
receiver  should  remain  in  poBsession  for  a  period  of  Mf ta«n-  months 
after  sale.  The  sale  left  a  deficiency  in  the  sum  of  $32, 302. 38s  for 
which  a  decree  was  duly  entered  a^inst  iJdward  0.  Brovm  and  Madelene 
M.  BroTOi,  the  mortgagors.  The  period  of  redemption  from  the  sale  held 
in  the  first  mortgage  foreclosure  suit  expired  April  18,  1934.  Charles 
L.  McPartlin  is  the  grantee  in  the  master's  deed  issued  in  the  first 
mortgage  foreclosure  suit»  and  the  owner  and  holder  of  S32i»302»3S  de- 
ficiency decree.  Although  the  period  of  redemption  expired  April  18, 
1934,  the  master's  deed  did  not  issue  to  McPartlin,  for  some  reason 
not  explained  in  the  record»  until  August  23,  1936,  some  t*ienty-e4r|^t 
months  having  intervened  "between  the  end  of  the  period  of  redemption 
and  the  issixance  of  the  master's  deed. 

The  final  account  of  Metropolitan  Trust  Company, receiver  of 
the  premises,  showed  that  it  had  on  hand  |2,688.04,  together  with 
two  notes  aggregating  |250.  Of  this  amount  (1,950  and  the  two  notes 

represent  the  net  income  received  from  the  premises  from  April  13, 

/ 
1934,  the  date  upon  which  the  period  of  redemption  expired  under  the 
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to 
first  mortgage  foreclosxire  ealej/i^ugust  28,   1936,   the   date   on 

whioh  the  master's  deed  issued   to  McPartlin. 

Pursuant   to  the  filing  of   the  receiver's  final  report  and 
account,  McPartlin,  September  4,  1936,  filed  an  interrening  petition 
in  the  junior  mortgage  foreclosure  proceeding,   requesting  that 
possession  of   the  premises  he  delivered   to  him  and  praying  that   the 
fimds  held  by  the  receiver  be  paid   to  his   order.     Horman  AahWf 
grantee   of   the   equity  of   redemption  and  holder   of  the  master's  deed 
under  the   second  mortgage  foreclosure   suit,  filed  an  answer   to 
McPartlin' s  petition,  olaiminr  the  net  rents  collected  from  April 
18,   1934,    to    ,ugu8t  28,   1936.     Upon  hearing  of   the  petition  and 
answer  an  order  was  entered  by  the  chancellor  awarding  the  net 
rentals   to  Asher,   and  from  this   order  McPartlin  appeals* 

Upon  these  facts   the  question  arises  whether  the   owner  of 
the  equity  of  redemption  is  entitled   to  the  rentals  during  the  in- 
terval between  the  end   of  the  period   of  redemption  and  the  issuance 
of   the  master's  deed,  where  a  receiver  is  in  possession,   as  against 
the  holder  of   the  master's  deed  and   ovraer  of   the  deficiency  decree. 

The  law  is  well  settled   in  this  state   that  a  decree   of  fore- 
olosure  and   sale,   followed  by  a  sale,  merges  all   the  rights  and  lia- 
bilities under  the  trust  deed  into  the  decree,  and  extinguishes   the 
lien  of   the   trust   deed.     It  was   so  held  in  the  early  and  leading  case 
of  Lichtoap  v»  Bradley,  186  111.   510,  wherein  the  court,   in   discuss- 
ing  this  phase   of  the  case   said   (p.   524-^}  t 

"The  Cause   of  action  was  merged  in  that  foreclosvire  and 
,    sale,   and  all  the  rights  and  liabilities  growing  out   of  the   trust 

deed  were   transferred   to   the   decree.     Vihen  a  mort£age  iu  foreclosed 
r  by  ouit   the   decree   of   the  court  becomes   the  basis  of  the  titleV"'"*T~'  "  * 
j  The   debt  was  merged  in  the  decree,   and   the  rights  and  liabilities 
(    growing  out  of   the   trust   deed  were  fixed  by  such  decree  and  to  be 

enforced   through  its  provisions.^,^>**«*__ ,  >  '  V 

This  rule  was  followed  in  the  later  case  of  ^haeppi  v^Bartholomae , 
217  111.  105. 

Under  the  prevailing  theory  of  mortgages  in  this   state  the 
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truBt  deed  ccnTeys  only  a  au,^l«,a  title,     ae  -ortoagor  part= 
^th  title  enly  aa  seeunty  to  M.  creditor  an.  aurln.  the  e^n=„o. 
Of  Ms  a=bt   or  Obligation.        Ihis  rule  ^  Ukewl.e  laid  do™  in 
UmmL^^MMiSZ,   Sma..  «he«in  t^  o^t  said   (,.  6J24'f/^^ 

.Mle  at'JS  S'^S:/t\e''Lr??aLnri"   ™^^  «»«  5"P»-. 
other  purpose  "-»  when   thi%?Jf  ?^       ^^  ""^   °™'"'  'or   svejy 
Mrtgale,  i,  also  g^."^  ''^'"  ^=  2°^'  «^  ineidsnt.   the 

"^^^aaother-^i--^-  the  .e^  opi^on  the  oourt  said  (p.  525). 

_.  ,jMe^or"th:  oJll^o^^f  „?°?So=°°„l:f  '™=;r)  ^^  -3   only  avail- 
deor^^««.      „h,ther  the  dootrlne   olU»,"'°^''°"  "^^sed  in   the 
sale  of  the  premises  under  the  dLrL^^    applies  or  not,  the 
remedies  under  the  tr^t  Jeed!  Md  tL  ???S':^-^i\''^  "*ts  and 
trustee  i^a  sola  hy  the  oou«!"  ^"^  '^^  ^^^  In   the 

It  has  heen  further  held  that  although  the  title  of  the 
-ortga^ee  is  extinguished  hy  the  sale,  ir  a  defioienoy  results  he 
"ill  has  the  right  to  ha.e  a  reoeirer  appointed  .or  the  sequestra- 
ti«.  Of  the  income,     aia  right  is  usually  hased  upon  provisions 
Of  the  mortgage  pled^ng  the  rents  and  profits  as  additional  seou- 
rity  ror  the   deht        (aManis^^^^d^,  35.  111.  .pp.  lo„  ^ 
56tWs^j,aj^X^^nois_steel.o^  1„  ni.  140),  and  upon  the 
t^^ory  that  a  deficiency  results  from  the  sale  against  an  insolvent 
..uity  ,«er,  coupled  «th  an  inadequacy  of  security  (^sle^y^^cevss, 
179  111.  .pp.  SI).     ..her.  the  mortgage  contains  such  prorleions.  the 
decree  of  foreclosure  and  a  ale  usually  reserves  Jurisdiction  in  the 
oourt  to  satisfy  the  deficiency  out  of  the  rents,  issues  and  profits, 
hy  continuance  of  the  receivership  during  the  period  of  redemption. 
In  the  instant  case  the  decree  provides  that  the  court  shall  retain 
JUTiadiotlon  for  the  purpose  of  satisfying  any  deficiency  that  may 
result  fro.^the  sale  by  continuance  of  the  r  ecolvershlp  through  the 
trill  YiC^aa  month  period  of  iredemption. 

Hcwerer,  where   there  ie  no  pledge  of   the  rents  and  profits 
and  no  deficiency  decree  against  the  o^er  of  the  equity  of  redemption 
.results,  the  mortgagee,  after  sale,  no  longer  has  an  interest  in  the 
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preadses  and  the  oroier  of  the  equity  is  entitled  to  the  possesei<ai 
and  to  the  rents  and  profits  thereof  until  the  master* s  deed  issues, 
(goleman  v.  Muloahey,  334  111.   64.) 

The  law  is  likewise  well  settled   that  the  ovmer  of  the 
equity  of  redemption  has  the  same   estate,  including  the  right   to 
possession  and  to  the  income  of   the  property,  both  before  and  after 
the  foreclosure  sale,   subject  only  to  the  qualification  that  where 
a  deficiency  exists  the  mortgagee  may,  under   the  provisions  of  the 
decree,  if  the   decree  contains  such  provisions,   secure   the  appoint- 
ment  of  a  receiver  during  the  period  of  redemption  or  so  imuch  thereof 
as  Kiay  be  necessary  to  collect  the  deficiency.     (Lightoap  v.  Bradley,. 
186  111.  510;     BrajaexJLs_li£htca22.  202  111.  154 j     Chica£0__Joint_St_ock 
iiijnd_Baak  .Ta.1oC ambr i dge ,  343JC11.  456.)  In  the  last  mentioned 

case  the  court  in  discussing  this  rule   of  law  said    (p.  460); 

"A  sale  imder  a  decree  of  foreclosure  of  a  mortgage  extin- 
guishes the  mortgage  and  satisfies  the  debt  secured  by  it  to  the 
extent  of  the  purchase  price  received.  It  does  noto  however,  con- 
vey the  title,  which  remains  in  the  mortgagor  or  his  grantee  until 
the  expiration  of  ths  fifteen  months'  period  .and  xmtil  a  conveyanoe 
by  the  master's  deed."  /sJ  ,    -       ,_. 

I^  Aetna  Life  Ins6riaja»8  Co.  v.  Bedgaan,   210  111.  394,  it  iwas 
held  that   the  owner  of  the  equity  has  the  sas^   estate   that  he  had 
prior  to  the  decree   of  foreclosure,  and  it  has  been  frequently  held 
that  prior  to  the  foreclosure  decree  and  sale  the  owner  of  the  equity- 
has  the  right  to  possession  and  to  the  income  of  the  property  unless 
the  rents  are  sequestered  by  the  appointment  of  a  receiver,  for  good 
oause  shown.     It  would  therefore  follow  thiit  if  he  had  the  right  to 
the  Income  prior  to  the  sale  he   ought 'to  have  the  same  ri^^t  subse- 
quent   thereto,  and  it  was  so  held  in  Shinniek  v.   Goodman,  259  111, 
App.  107,  1141     S tand i sh  v .  Mus gr o ve ,   225  111.  500.     lH  Sohaeppi  v» 
Sartholomae,   817  111.  105,   the  court  stated  it  to  be  the  generei 
rule  that  the  oimer  of  the  equity  of  redemption  is  entitled  to  the 
rents  and  profits  of  the  preaises  until  the  expiration  of  the  period 
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of  redemption.  The  only  qualification  of  this  rule  is  the  right  of 
the  mortgagee  to  Buljject  the  rents  to  the  payment  of  a  deficiency 
through  the  appointment  of  a  receirer,  and  if  such  a  deficiency  is 
satisfied  prior  to  the  expiration  of  the  period  of  redea^jtion  the  ovmer 
of  the  equity  of  redemption  is  entitled  to  the  remainder  of  the  I'ente 
until  the  period  of  redemption  expires*  And  if  the  purchaser  at  the 
f oreclOBure  sale  fails  to  take  out  a  deed  within  the  time  retiuired  hy 
law,  the  legal  title  remains  in  the  mortgagor  or  his  grantee,  notwith- 
standing  he  fails  to  redeem*  (Bradley  v»  Lightoap,  202  111.  154 •) 

ABher»s  counsel  invoice  the  rule  that  the  purchaser  at  the  fore- 
closure sale  I  through  the  certificate  of  purchase,  acquired  neither 
title  to  the  land  nor  right  to  possession  and  to  the  income  thereof 
until  !:>uch  time  as  a  master's  deed  vas  issued  to  him;  that  his  only 
interest  as  piirchaser  was  to  receire  the  amount  of  his  purchase  money, 
in  case  of  redemption,  or  to  reteire  a  deed  after  Fii^4e«n.  months  if  no 
redemption  was  made*  This  rule  is  supported  "by  numerous  Illinois  deci- 

sions.  It  was  held  in  Williams  y.  Willis  ton*  315  111*  178 1  Aetna  Life 

^  ~ 
Ins*  Go*  IL»  Beokaan,  210  111.  394;  Li^htcag^  v.  Bradley j^  186  111.  510, 

and  Allison  v.  white,  285  111*  311,  that  the  purchaser  at  a  foreclosure 

sale,  hy  virtue  of  the  certificate  of  purchase  issued  tohija  hy  the 

master,  acquired  neither  title  nor  right  to  the  possession  of  the 

premises,  hut  merely  acquired  the  statutory  right  to  receive  the  amoxmt 

of  the  purchase  money  stated  in  the  certificate  together  with  any  taxea 

or  other  liens  paid  hy  him,  in  the  event  of  a  redemption,  and,  where  no 

redemption  is  made,  the  right  to  receive  a  deed  from  the  master  upon  the 

expiration  of  the  period  of  redearotion*  The  rule  is  ^ell  stated  in 

^^illi ams  y .  Jilli s t on,  315  111.  178,  as  follows  (pp.  183-4)1 

/ 
Y        "jPhe  purchaser  of  land  at  a  master<s  sale  pursuant  to  a  decree 
■  ji   Of  foreclosure  is  not  hy  his  purchase  or  the  certificate  of  sale  issued 
L/  to  him  vested  with  the  title  to  the  land,  but  acquires  the  right  to 
i  receive  the  redemption  money  if  redemption  is  made  vd.thin  the  time  and 
'  ,  In  the  mariner  prescrihed  by  the  statute,  or  in  case  no  redemption  is  so 
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Efeda  VTltMn  that  period,    tlisii  to  receive  a  niiiBtar's  deed,   (buther- 
land  ▼.yLon^.i   273  111.  309.)     A  master's  certificate   of  saleTois 
not  purport   to  convey  title  but   clescrlDes  the  premises  purciuxsed. 
tHe  amount  paid  therefor  and  the   time  when  the  purchaser  will  b© 
entltleo   to  e.   deed  if  no  redemption  is  mde.     {Smith's  otat.  1923, 

ptitex  9S5  ill.  ZIU)       Both^^cra  2iid  ai'tar  tha   Ba.W"^.denr'^ 
xoruoloBure  decree  the  OT%ner  of   the  equity  of  redemption  has  the 
same  estate   in  the  laad.      (Li£:htcap  v.  3radley,   136  111,  510; 
I'ZBilJXXrJiirilitons.,   202  111.  154;     Aetna  Life  Insuj'eae-e  Co,  t» 
Beckman,   31^?  Ill,  3*4. ■>"  " g^^       °*  ^* 

Counsel  for  petitioner  argues  that  upon  the  running  of  the 

period  of  redemption  the   title  of   the  equity  owner  is  absolutely  gone, 

but  w©  do  not  understand  this  to  be  the  rule.     Tha  question  arose  in 

i4^fetcag^j?:t_Bradle^,  186  111.  510,  where   the  court   said   (p.  532)  ^ 

^After  the  expiration  of  the  period  of  r  edemT)tlon  the"™"" 
title   of  the  mortgagor  ^-ould  be  absolutely  gone,  in  the   sense  that 
the  purchaser  had  become  absolutely  entitled   to  a  conveyance  of  it, 
and  in  this   sense  it  hae   often  been  said   that  his   title  is  f-one, 
but  it  is  never  actually  out  of  him  until  a  conveyance  is  Eiade,  The 
Murohafier  cannot   oust  him  froia  poBeession  or  call  for  axx  account  of 
rents  and  profits  Mrithout  a  deed,  and   the  c  rtificate   of  purchase 
could  never  change  frcBi  a  lien  into  title   to  the  land  until  a  deed 
is  made.    Tfee  mortgagor's  right  is  gone  if  the  purchaser  complies 
with  the  statute  and  avails  himself  of  the  ri^ht   to  a  conveyance 
ox"  the  title.     By  the   decree  and  by  the  statute   tl^   title  of    the 
mortgagor  and  those  claiming  under  Mm  would   only  be  diveBted  and 
the  legal   title  ves&ed  in  the  defendant  upon  the'e  xeoution  of  a 
deed." 

It  was  argued  in  Bradley  jr.  Lightoap^  202  111.  154,    that 

the  right   of  the  owner  of  the  equity  expired  with  the  period  of 

redemption,   and  that   thereafter  he  had  no  title.     But  in  discussing 

this  proposition  the  court  said   (p.  164)! 

"If   the  title  of  Prettytnan  paesed   out   of  him  (equity  owner) 
at  the   expiration  of  the  period  of  redemption  it  must  laave  Qon@  some- 
where.    It  v/ao  not  in  nubibug,  and  it  did  not  go  to  the  complainant 
or  any  other  person.     The  certificate  of  purchase  conveyed  no  title 
to  the  complainant   (purchaser).* 

therefore,   if  it  be  true  that  the   o-wner  of  the   equity  of 
redeaptioa  retains  legal  title  until  a  deed  is  issued  to  the  pur- 
chaser, it  must  follow  that   the  owner  of  the   eqviity  has   title  for  all 
"beneficial  purposes,   including  the  right  to  possession  and  to   th©  in- 
come of  the  property,  and  it  tyaa  so  held  in  Bradley  v .  14,ghtoag^,  202 
111.  154,  where   the  court  said   (p*  165): 

"Tlie  title  must  remain  in  the  original  owner  until  it  passes 
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0ut  Of  him  by  the   execution  of  a  dsed;  and   this  is  a  title  fo'* 
all  Denefisial  purposes." 

Of  similar  purport  are  <::Moa^o_J^inlJiockJ^^ 

343  111,  4561     Allisra^v^_whitej.  285  111,   311,  and   other  oasaa  cited 

in  respondent's  "brief, 

ABher's  counsel  rely  upon  the  recent  case  of  CMc?^o_.Ioinr^ 
l^^^^-^^^^J^Jm^m^^^ss^  343  111.  456.  as  decisire  of  the  question 
here  presented,     a  hill  was   there  filed  to  foreclose  a  first  mort- 
gage trust   deed  and  a  oross-Mll  to  foreclose  a  second  mortgage  on 
a  farm.     Previous  to  the  entry  of  the  decree  a  receirer  was  appointed 
to  collect  and  enforce  payment   of  rents  on  the  farm  during  the  pen- 
denoy  of  the  action.     The  land  vms  sold  under  decree  July  14,  1928, 
to  the  land  hank  for  the  full  amount  of  its  deht,  interest  and  costs, 
and  the  sale  was  reported  to  the  court  the  same  day  and  approved.  The 
period  of  redemption  expired  August  14,  1929,  hut  the  receirer  was 
allowed  by  leave   of  court   to  enter  into  a  lease  expiring  J-ehruary 
23.  1930.     The  master's  deed  issued  October  24,  1929,     The  purchaser 
at  the  sale  claimed  all  crops  growing  on  the  land  at    the  time  of  the 
expiration  of  the  ...riod   of  redemption.     Jran  the  receiver's  report, 
filed  January  13,   1930,   it  appeared   that  he  had  on  hand  706  bushels 
of   oats  in  a  bin  on  the  premises,  received  as  his  share-rent  of  the 
oats  f«r  1929.  and  had  also  on  hand  one-half  of   the  corn  raised  on 
«asst3S-eJ^irt- acres  of  the  premises  as  his  share-rent  of  the  corn  for 
1929,  which  was  fully  matured  before  October  14,  1929,  but   only  a  por- 
tion of   which  had  been  picked  and  husked  before  October  28,  1929, 
though  all  the  com  had  been  picked  and  husked  and  was  in  a  crib  on 
the  premises  when  the  report  was  filed.     Under  objections  filed  by  the 
land  bank  to  the  receiver's  report,   the  bank  c(aitended  that  upon  re- 
ceiving the  deed   to  the  premises  after  the   expiration  of   the  period 
of  redemption,   it  became  the   owner  of  the  land,  includins  the  corn 
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growl  upon  it  and  still  not  severed  from  itj    that   the  rights  of 

the  tenant  under  the  lease  expired  with  the  destruotion  of  his 

landlord's  title  Toy  the  oonveyaixce   of   the  land,  which  conveyed 

not  only  the  land  itself  hut  the  unharvested  orop  of  corn  still 

standing  on  it  and  not   severed  fxcm  the  soil.     The  court  laid  do'.m 

the  general  rule   of  Qcsmon  law  that  growing  crops  form  a  part  of 

the  real  estate   to  vshich  they  are  attached,   and  follow  the  tltlei 

thereto,  and  that  a  purchaser  who  has  acquired   title  to  the  land 

through  a  sale  upon  a  decree  of  foreclosure  is  therefore  entitled  to 

the  growing  crop  soisn  after  the  execution  of  the  mortgage  and  not 

harvested  before  the  purchaser  acquires  title  to  the  land,  and   then 

reaffirmed  the  doctrine  that  a  sale  xmder  a  decree  of  foreclosure  of 

a  mortgage  extinguishes  the  mortgage  and  satisfies  the  debt  secured 

by  it  to  the  extent  of  the  purchase  price  received,  but  that  title 

"remains  in  the  mortgagor  or  his  grantee  tmtil  the   expiration  of   the 

fifteen  months   of  redemption  and  until  a  conveyance  "by  the  master's 

d«ed,"  citing  Braciley  v.  Lightcap,  202  111,  154 j     Schroeder  v.  Bozarthp 

224  111.  310.     Further  discussing  the  question  in  controversy  the 

court  said   (p.  461)  t—-^ 

"Both,  before  and  after  a  sale  under  a  foreclosure  decree  the 
f^f?  °^  *^6  equity  of  redemption  has   the  same   estate  in  the  land. 
iJ#J4amg^Y »   ^-illistWjL  315  111*  178;     AetnaJif^InSj^Ooj^^^ 
210  id.  394*)     The  only  qualification  of  hie  estate"! s   thar^the^Hmotrnt 
and    cime   of   the  redemption  have  become  absolutely  fixed  by  the  decree 
X     and  sale,   and  his   estate  will  "be  absolutely  divested  if  he  fails  to 
\   redeem  within  the  allotted   time.     (Stephens,  v.  Illinois  Mutual  Ins. 
^*L        ^■'■■^*  327  0     Until  the  conveyance  by  the  master  the  mortgagor 
or  Ms  *;:rantee  is  entitled  to  the  possession  and  uae  of  the  premises 
.V,      to  the  same  extent  as  before  the  sale  and  may  convey  them  as  he 
/       chooses,  but  upon  such  conveyance  by  the  master  the  grantee  becomes 
vested  with  the  complete   title  to  the  land,  with  all  houses,  bams, 
lences  and  improvements   of  every  kind  erected   on  or  attached   to  the 
land,  moluaing  all  crops  growing  or  groirvn,  matured   or  unmatured,  and 
not  severed  from  the  land..^***-  ^^ 

••The  master's  deed  is  dated  October  24,  1929,  but  it  was  not 
recorded  until  October  28.     Ihe  presumption,  in  the  absence  of  evi- 
dence  to   the  contrary,   is   that  it  was  delivered  on  the  day  of  its 
Gate.     The  evidence  shows  that  thirty  bushels   of  the  corn  had  been 
gathered  before   that   date  but   that  all  of  the  corn  raised   on  the 
premises  except   thirty  bushels  was  severed  from  the  soil  aiid  placed 
in  cribs  after  October  24,  1929,  and   this  corn  is  the  property  of   the 
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plaintiff  in  error. 

"The  judgment   of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  are  reversed  and   the  cause  is  remsxnded   to  the 
circuit  court,   with  directions   to  enter  a  decree  i"inding  the 
plaintiff  in  error  entitled   to  all  the  corn  grovm  on  the  land 
except   the  thirty  loushele   gathered  prior   to  the   delivery  of   the 
master's   deed    to  it,    ordering  its  delivery  to  him  and   settling 
the  receiver's  accovmts  in  conformity  v/ith  this  finding." 

In  principle  that  ease  is  precisely  applicahle  to  the  intstant  pro- 
ceeding, for  it  was  there  held   that   the  land  5(ank,   the  purclriaiier 
at  the  foreclosure  sale,  had  no  claim  upon  the  crops  gathered  prior 
to  the  delivery  of   the  mt\ster'e  deed.     The  evidence  in  that  oase 

c  y^ 

d inclosed  that   ciiis^  buthels   of  the  corn  had  "been  gathered  "before 
the  master' a  deed  was  issued,  and  the  Supreme  court  held  that  all  the 
com  raised  on  the  premises  except  the   mi#*y  "bushels  severed  from 
the   soil  and  placed  in  crihs  "before  Octo"ber  24,  1929,   the  date   on 
vfhich  the  deed  issued,  belonged   to  the  ^and  ^Kank,   the  purchaser  at 
the  sale  and  the  grantee  in  the  master's  deed* 

Petitioner's  counsel  rely  on  Donohue  v.  Central  Life  Insfa^gaae^ 
CoB^e^y,   233  111.  ^^pp.  254,  wherein  it  \ms  held  that    the  failure   of 
the  piirohaser   to  ohtain  a  deed  "is  a  mere  irregularity"  which  equity 
will  overlook.     However,   there  were  special  equities  in  that  case 
which  impelled   the  court  to  reach  that  cotxclusion.     It  v/as   there 
argued   tliat   the   owner   of  the  equity,  "by  his  failure  to  assert  any  in- 
terest  in  the  property  and  "by  allovdng  it   to  "be  held  adversely  to 
him  "by  the   receiver,  ^us  estopped  from  claiming  any  interest  in   the 
income  collected  "by  the   receiver  from  the  period  of  aedemption  to  the 
time  of  the  issuance   of  the  deed»     It  appears  from  the  opinion  in  that 
casej  however  9  that  the  purchaser  was  in  actual  possession  and  was  re- 
ceiving the  income  from  his   own  tenant.     In  the  proceeding  hei'ore  us 
the  person  in  possession  was  a  disinterested  party  acting  as  the  offi- 
cer of  the  court,  and  it  has  "been  long  .and   consistently  held   that  the 
possession  of  a  receiver  siid  his  receijit   of   the  rents  and  profits  from 
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the  property,  is  for  the  "benefit  of  the  person  entitled  to  it. 
(Davis  T«  gale.    150  111.   239.) 

Petitioner's  counsel  arrugs   that  it  would,  he  ineqtd table 
to  deprive  his  client   of  the  rents  collected  "between  the  expiration 
of  the  period   of  redemption  and   the  issuance  of  the  deed.     The  record 
does  not  disclose  why  ^eniiy-oi-ght  months  -arere  allowed   to  lapse  hoforo 
a  deed  was   ohtained  from  the  master,  and  in  the  ahseaos  of  any  ex- 
planation it  is  fair  to  conclude  that  petitioner  merely  slept  on  his 
rights.       He  would  hare  been  entitled  to  his  deed  April  18,  1934«  His 
failure  to  ohtain  it  must  be  attributed  to  his   own  neglect,  in  the 
absence   of  aay  other  ©xpl^uiation,  'ffhich  ulider  the  well  settled  rules 
laid  doKfn  by  the  deoisionB  cited  hereinp  will  not  deprive  respondent 
of  the  rights  which  the  law  gires  him* 

¥e  are  of   the   opinion  that  the  chancellor  properly  required 
the  receiver  to  pay  the  siaii  of  tl»95G,   together  v/ith  the  two  mort- 
gage aotes  aggregating  ^250,  representing  the  net  income  collected 
by  the   receiver,   to  Asher,  and  the  order  is  therefore  affirmed. 


f? 


,^^' 


S»aolan  andV^ullivali^  JJ*,  concur* 
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MIlili^IB  HIATT, 


Appellee, 


OK   CIRCUIT   COURT 


T8,  '^     ) 

^)     /  0*  2®0K  COUBTY. 

CUMklftSS   SAVINGS  &  LOAU   ASSOCIAK-OS, 
a  Corporation,    and  ALFRED  H,  MOYER,        )  ^2. 

MR.    JUSTICB  MeSURELY  DELIVERED  THE  OPIKIOK  OF  THE   COURT. 

PlaintiiT   Tiled  her   complaint  alleging  tiiat   she  had  "been 
defrauded  by  defendant   Cuiumings  Savings  &,  Loan  Assooiatioa,   P.   U* 
Cummings,    Jr.  ,   and  Alfred  ^i.  ii-oyer,    its  officers  and  agents;    she 
aeked  for  an   accounting;    the  matter  was  referred  to   a  ztiaster  in 
chancery  who  reported  favorably  for  plaintiff  but  recoHimended  that 
the  complaint  be  dismissed  ae  to  Cvumain^s  and  koyer;   on  exceptions 
to   the  report   the   court  affirmed  it   except  as   to   the  recoauaendation 
that  the  complaint  be  dismissed  as  to  lu.oyer;    the  decree  vas  entered 
finding  there  was  due  plaintiff  from  defendant  association  and  Moyer 
$2122.56,  with  costs  of  the  reference.      The   two   defendants  appeal. 

Plaintiff's   complaint  alleged   tiiat   in  October,  1924,    at   the 
solicitatiofi   of  defendant  l.^oyer,    she  and  her  husband,   Oiiarles  Jacobs, 
sis«e  deceased,  made  payments  of  money  at  intervsils  to   the  association; 
that  the  moneys  were  given  to  Moyer,  neither  plaintiff  nor  her  hus- 
band receiving  any  receipt,   stock  or  other  memorandum  evidencing 
Bueh  payments;    that  two   accounts  of  these  payiuents  were  opened  by 
the  association,   -  one  called  Look  128  and    the  other  Book  139, 

Charles  Jacobs,  husband  of  plaintiff,   died  i^aroh  20,   1929, 
leaving  plaintiff  survivin^i  as   sole  legatee,    entitled  to  all  moneys 
paid  into   the  association.      (Plaintiff  is  now  married  to  a  kr.  Hiatt • ) 
The  ccKaplaint   charges  that   through  various  manipulations  moneys  were 
charged  to  plaintiff's  accounts  which  were  withdrawn  by  koyer  and  of 
which  she  knew  nothing  and  received  no  part;    that  subsequently,    in 
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Oeto"ber,  19  31,    after    -laintiff  had  laade   repeated  atteijpts   to   ascer- 
tain the  amount  oi"  money  in  aex  aceounta  and  iiad  roquestsd  payment 
of   such   credits   slie  was   informed  by  I^oyer  and  CumiaineS  tiaat   Gharlea 
Jacobs  in  lais  Lif^timehad  entered  int:;  a  contract  to  pureixase  real 
estate,    and   ii'  plaintiff  would  endorse  and  redeliver  a  cheeic  of  the 
association  for  |535»74  payable   to  her,    and  also  pay  the  balance  due 
of  &21,    title  to   this   real   estate  would  be  conveyed  to  her. 

Plaintiff  ciiarges   that   the   signatures   of  her  husband  and 
herself  on   Uie  notes  imd  checjts  ifhich  operated  to  isithdraw  moneys 
from  her  accounts  were  forged  by  Moyer,    that  the  alleged  real   estate 
contract  was  not   signed  by  Jacobs   and  ais    signature  v/as  a  forgery; 
that  plaintiff,    relying   on   t.ie  represer^tations   of  Cuiantngs   aad 
lioyer,  hiving  been  on  frier. dly  terms  with  the  latter  for  ipany 
years   ■xri'i  believing  that   the  spurious  contract  was  a  valid  charge 
on  moneys  due  plaintiff  from  the  association,   did  as    they  requested  - 
endorsed  and  redelivered  the   cheoic  of  the  aasooiation  for  #535,74, 
and   executed  her   check   for  $21    to  pay   the  balatice  due  on   the   con- 
tract  ard  clelivert=!d   thexii  to  Hoyer  and  Cuuuuings, 

Plaintiff  also   alleged  that   she   subsequently  learned  that 
the  real   estate  was  encumbered  with  a  trust  deed, and  that  no  deed 
or  title  has  ever  been  delivered   to  or  accepted  by  plaintiff  for 
this   r^^al    estate.      Plaintiff   charges   that  defendants   conspired   to 
defraud  her  of  her  moneys  in   the  association   arid  by  fraud  procured 
her  assent   to   assume   the  alleged   contract   for   the  purchase  of  real 
estate. 

The  major  part   of  defendants'   brief  and  argument   in   this 
court   is   that  the  report  of  the  master  and   the  decree  are  both 
manifestly   contrary   to    the  weight   of   the   evidence. 

The  testimony  before  the  master  was  voluiainous,   with  a 
large  number  of  exhibits.      It   is  luipossible  to  narrate  all   of  it 
within  any  reasonable  coiapass. 


®,v  .  .  -Tlltihe''-:- 
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Th«  master  found  that  Moyer  was  an  officer  of  the  aesocla- 

tion   qnd   solicited  T)iaintiff  and  her  then  husband,    Charles   Jacobs, 
to  make  paytrrents  of  money  into    the  aaeociation*,    that   from  October, 
1924,   until  February,   1931,   plaintiff  made   regular  payments   into 
the  dissociation  but   received  no   receipt  or  memorandum  evidencing 
the  pajments;    that  two  accounts  were  kept   of  plaintiff's  money, 
one  called  Book  128,    the   other  Book  139. 

That   on   January  10,    19r?9,    a  loan   of  |i250  was   charged  against 
the   account  known  as  Book  I2a  ai'id   that   a  promissory  note   I'or   this 
amount,   bearing   the  nafflesof  Charles   and  &innie  Jacobs   as  makers, 
was   in   the  possession   of  defendants;    t   at   a  check  of   the  associa- 
tion was  drawii   for   |237,50,   payable   to   Charles   and  iainnie   Jacobs, 
which  was   cashed   at   a  baiik;    also    a   ciieck   for  $250,    payable   to   the 
order  of  iiinnie   Jaocbs,    whic     bears  her   endorsement,   was  paid. 
Plaintiff   denied   that   it  was  her  genuine   signature   on   arty  of  these 
papers,    'ind  h  handwriting   expert   testified   tliat   the   alleged   signa- 
tures  of  Charles   ?ind  iiinnie   Jacobs  on    these  papers  ^^ere  forgeries. 
There   is  no   contradictory  tf^^stiiuony  as   to   this  matter  except  the 
disclaimer  of  Moyer, 

The  master  found  that  thesd  signatures  were  forgeries  and 
that  neither  olaintiff  nor  her  husband  had  authorized  the  loan  or 
received  any  of   the  money  represented  by  It. 

The  master   also   found  that  under  date  of  kay  15,   1923,    a 
loan  of  |;660  was   charged  against  plaintiff's  book   acci'Unt  ho,    139, 
and   checks   and  notes   sin.ilar   to   the   transaction   Just   described 
were   in  possession   of  def erxdants.      The  master  found   taat   the   signa- 
tures  of    )latntiff  aiid  her  husband  in   connedtion  witri   the  alleged 
loan  of  5(1660  V7ere  forgeries,    ani   that  noi  Uier  plaintiff  nor  ner 
husband   ever   received   any  of   the   amount    of   the  alleged  loan. 

The  master  found   that   after  the   death  of  her  husband  on 
March   20,    192Q,   plaintiff  made   repeated   inquiries   of  iioyer  as   to 
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when   she   could   obtain   the  moneys    she  had  paid   into    the  association 
and  was  told  by  nim  she   could  not   obtairi   any  money   at   that   time. 
Subsequently  iioyer  delivered  to  plaintiil*   a  check  ol"   the  defend- 
ant  association   for  #174,31    raid    told  her   tais  wae   all   ae   could 
get   I'or  her  just   then,      Plaintiil"   insisted   she  "was   entitled   to    a 
greater  sum. 

In   October,   1931,    defendants  GuainiingB  aind  koyer  had  an 
interview  with  plaintiiT  Tvith  reference  to   settling  the  dispute 
ri^lative   to    the   amount  due  plaintiff  firom  the  association.      De- 
fendant B  eathiblted   to   her  a  contract  for  a  warr9Jit;y   deed   to  real 
estate  purporting  to  bear  the   signature   of  Charles  Jacobs,   her 
deceased  ousband;    they  told  plaintiff   triat  her  husband  had  made 
payments   on   the   contract  ■wiiieh   she  -would  lose  unless   sue  paid   the 
balance  due.      Pursuant    to    these   representations  plaintiff   endorsed 
and  redelivered  a  cheek  of  the  association  for  «535«74  payable 
to  her,    find-  delivered   to   CiiEmiings  her  check   for  ^21,      The  master 
found  that  no  deed  vas  delivered   to  plaintiff  conveying  the  real 
estate  described  in   the  contract,    aiid  that   the  purported  signature 
of  Qiarles   Jacobs   to    the   contract  was   a  forgery. 

The  master  founfl    that  plaintiff  and  known  Moyer  for  over 
twenty  years   prior   to    commencing  these  proceedings;    that  iioyer   and 
his  -w^ife  w^re    intimate   friends  of   Charges  -and  Minnie   Jacobs,    and 
that  by  reason      f   this  long  and  intimate   friendship  plaintiff   re- 
lied upon  Moyer   in   all  her   transactions  r'ith  defendaxit   association; 
that  ^yer  occupl*»d  a  fiduciary  relationship   toward  plaintiff;    that 
she   did  not  understand   the   status  of  her  accounts  with   the  asoocia- 
tion,    ,'ind   that  by  reason   of  her  reliance  on  Moyer  was  persuaded   that 
the   only  way  she   could  obtain   tlie  moneys   she  had  paid  into  hor  ac- 
counts over  a  long  period   of  years  was  by  doing  T^hat   they  asked  her 
to   do  vitVi  reference  to   the   contract   for  real    estate  purported  to 
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"be  signed  "by  her  husband. 

Defendarits'    cooi.  eel   allege  various   seeming   contradictions 
and   inconsistencies   ii^   the  testii..ony  adduced  "by  plaintil"!',,      We   do 
not   deem  thera  ol'   great   i;nportance,     Moi^eover,    the  master,   who    saw 
the  witnesses   and  heard    them  testily, had   a  better  opportuixity  than 
we  have   to   pass  upon    the   credibility  of   their  testimony,      A  mas- 
ter's  report    is   entitled   to   due  weight,      Pase-iach  v.   Auw.    364  111* 
491. 

Tlie  testimony  of  the  handwriting  expert  was  uncontradicted, 
and  upon  oral  arg'jment  counsel  for  defendaiits  admitted  tiiat  some  of 
the  docioments   in   the   case  had  heen   forged. 

Defendants   say  the  master   received   in   evidence   an   incompe- 
tent  document  purporting  to  be  a  police  report,     liioyer  had   testi- 
fied  taat  he  had   an   interview  V7ith  plaintiff   on  April   15,   1931,    in 
the   office   of   the   association   and  that   a  chec^"  for   the  balance   ol* 
account  l^o.    128  was  made   out   and  handed   to  plaintiff   and   eridorsed 
in  hie  presence   in   the   office   of   the  association  on    tnat  date  • 
April   13th.      To   rebut   this  plaintiff   testified  tiiat   on  April  12, 
1931,   while  t-oyer  was  driving  with  plaintiif   axid  others  in  an 
automobile,    it   collided  with  two   other  cars  and  plaintiff  was 
Injured   and   taken   tn   an   ainbulance  to  Billijigs  hospital  where  she 
stayed  for  about   a  week.      To    support  her   teaximony  as   to    the  date 
of  the  accident   a  police   officer  testified   tlxat   tiieir   records   show 
the  report  of  an  accident  occurring  April  12,  1951,    to  a  -aord  coupe 
driven  by  Alfred  Moyer,      This  evidence  was   competent.      And  in  ad- 
dition another  witness  testified  as  to   the  date  of  the  accident. 
The  testiffiony  as   to  the  tiiae  of  the  automobile  accident  tended  to 
disprove  the   testimony  of  Moyer   that  certain  things  happened  oxi 
April  13th  in    the   office   of  the   association. 

Defendants'    argument   that  whm  plaintiff  paid   the  baLLanee 
due  on  the  real   estate  contract  and  accepted  the  statement  that 
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her  husband  had  made  pa;yments   on    tuis   contract  which  were   charged 
to   their   account*   in   tne   atasociation,    plaintilT   ratified  all    tiiat 
had  gone  belore.      This   argument   oax^not  prevail,      as  we  have   said, 
the   evidence,   sxiows  complete  reliance  on  ix^cyer  witii  releret.ce  to 
her  'business  wit-i   tiie   ast^ociation.      "he   trusted  hii.^   iiupllcitly, 
and  when   the   real   estate   contract  purporting   to   cear  .aor   dead 
huatand's    signature  was  presented   to  her,    she   accepted   it   £.nd  the 
stateiaents  with  reJ'erexice  to  paymentB  thereon  as  the   truth,    espe- 
cially when  made  ty  ji.^oyer  wuoiii   she  considered  lor  nian^'   years  a 
reliable  friend*        aioyer,   an  oflicer  ol   the  association .w^s  in  a 
fiduciary  relationsxiip  to  plaintiff,   and  under  eucli  circuiustancea 
no  action  by  her,    induced  by  him,    can  be   considered  a  ratification. 
It   is  well   settled  that  ratification  au&t  be  ii^ade  with  full 
knowledge  of   all   the  facts   affecting,   tixe   rijiuts  of   the   ratxfier. 
Addis  T.    Grange y    353  111,    127,      In  Mors  v.   X-'eterson^    261  ilx.    532, 
536,    the    court   said: 

"When  a  confidential  or   fiduciary  relation  is  established 
between  parties,    courts   of  equity   scrutinize  very   closely   any  trans- 
action  or    contract  between   tii.e  parties  by  which   the   doiiiinant  party 
secures   any  profit   or  advantage   at    the   exnense   of   the  nerson  under 
his  influence.      All   tr.ansactione  between  parties   iii   tais   relation 
are  prasuroptively  frauf^ulsnt   and   void,    9.nd  before  a   court   of  equity 
will  permit   such  contract    to    stand,    the  proof  laust  be   clear  and   con- 
vincing  and    satisfy   thf    conscience   of   the   chancellor   that   good   faith 
has  been   exercised  and    Uiat  the   confidence   reposed  in   the  beneficiary 
of   the   contract  has  not  been  betrayed  by  hia, " 

The   report  of   the  master  was   fully  justified  by  the   evi- 
dence presented.      The   chancellor  properly  approved  it,    except   as   to 
the   recommendation   that   the   complaint  be  dismissed  as   to  Moyer,    The 

chancellor  properly   included  Moyer   in    the   decree  as  personally 
liable  for  the  amount  found  due, 

v/e    see  no   convincing  reason   to   disajiree  with   the   decree   and 
it  is  affirmed, 

APfflRMED. 

O'Connor,    =?.    J.,    and  Matchett,    J.,    concur. 
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TILLIS  AMBROSE,  C^-'        *) 

ADpellee,  y)        /f'tiSlAL  FROM  CITY  COUTRX  OF 


SOPHIE   SAWEIKIS  and   STAJKLEY   SAWSIKISJ 
Apoellante.  _-**^/ 


I.A.  61  f 


iiR,    JUSl'ICB  Mc3URfili.Y  UKLIViiKaD  THE   UPIUIOi^   OF   THE   COURT. 

Plaintiff  had   .iuieJEent   by   conl'eBsion  on   two   not«s,    one   for 
llOOO,    tiie  other  I'or  ^pllOO,    aigned  toy  defendants,  who  upon  petition 
were   granted  leave   to   deferxd;   upon   trial  "belore   the    court  witliout   a 
jury   tlie  finding  was   lor  plaintiff   anr!    the   Judgment   against   defend- 
ants was  fe'onfixmed  for  $;^049.50.      Defendants  appeal. 

Defendants  point  out  various  alleged  irregularities  in   the 
Jmdgiaent  notes,   especially  in  the  power  of  attorney  and  the   cognGvit, 
As  the  judgBient  by  confession  was  opened  and  the   cape   tried  upon   its 
merits   the  alleged   irregularities  are  unimportant,     Hansen  r.    Schlep- 
inger.    125  111.    230,    237. 

Jieiendants  asserted  tnat   they  had  paid   the   amount   of  the 
notes   to  plaintiff.      In  the  defense  of  payment  the  burden  of  proof 
was  on   defaidants.      Moseley  t.   Waite.   180   111.    Apn.    403.      Whether 
this  defense  was    sustained  depends  upon   the  weight   given   to   the 
variant   stories  of  the  witnesses. 

Plaintiff   and  defendant   Sophie  baweiJcis  are    sisters   and 
Stanley  oaweilcis   is   the  husband  of  Sophie;    lor  a  period  of  years 
prior  to  19  29  plaintiff  lent   sums  of  money  to  defendants  aggregating 
semething  over  #2100, 

March  3,   192cj,    defendants  executed   a  first  mortgage  in   the 
8\}]&  of    13000,    convejring   to   a  loan   association   real   eptate   owned  toy 
them  in   Chicago  Heights;    in  kay,    193&,    at  plaintiff's   request   for 
v^       Bttcurity  for  the  moneys  lent   defendants,    they  executed  and  delivered 
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to  plaintiJf  a  second  mortgage   trust  deed  on   the  Chicago  Heights 
property  in   the    puu.  of  ^2300   to  JLouis  A*   ^heian,    trustee. 

file   tro  note*  involved   in   this    suit   are   dated   3epteia"ber 
16,    1929,    ynd   defendants   testified   tnat    they  were   delivered   to 
plaintiff  undated  in  1925  and  1926,      The  court,   however,    could 
properly  accept    the  testiraony  of  Marion  Labutis,   dautshter  of 
plaintiff,   to   the   effect   that    the  notes  were  in  her  handwriting 
and   signed  "by  the  def  er  darite   in  her  presence  on   the   date   tl-xey 
bore.      The   daughter  J'arion  rra.s   then  living   in   the  hoifje  oi'  the 
def  er  slants  and    the  notes  were   executed  at   that  place   and  apparently 
were  not   delivered   to   plaintiff   at    that    time. 

In   the  latter  part    of  1929  plaintiff,   at  the   reqaest  of   de- 
fendants,   returned  her   second  morttiaige   to   tneia   so   thay   could    clear 
tt'icir   f^ro 'erty  and  refin/nce   it  with  a  new   first  uortt^age,      Plain- 
tiff  recftive'l  no  money   for  the   surrender  of   the   aecoxid  iiiorti:,age 
but   apparently   Ax6    this   as   a  favor   to  her   siEter. 

Defendants  then  made  a  new   I'irst  ii!ortt;.afce   in    t]ie   sum  of 
^4600,    dated   January  23,    1930,    to   a  loan   aseociation   of  Chicago 
Heights,      'ihe  old  first  mortgage  was  released  ;ir^d  cJ.so  Louis  A. 
Whelan,    trustee  in  plaintiff's   second  mortgage,    released  it  on 
March  14,   19  30.     Upon  the   trial  Mr.   Whelan  was  asi.ed  whether  the 
principal  note  was  shown   to  him  as  paid  ^r^iieri.  he  executed  this 
release,    -nd  he   replied  that  he  did  not  remeniber  the  individual 
cave  but  presumed  the  note  was  presented  to  him  as  paid. 

Defendants  testified  that  out  of   the  proceeds  of  this  new 
loam   they  paid   the   old   first  mortgage   and   also  paid   for   an   autoiaobilt 
and  partially  from   the  proceeds   from  this  new  loari   ttxid  in  part   from 
the  proceeds  of  a  life  insurance  policy  they  paid  plaintiff  |2300 
in   cash.     Defendant   Stanley  SaweiKis  rather  vaguely  describes  the 
insurance  policy  as  for  ^2000  upon  the  life  of  a  "fellow  (who)    died 
and  left  my  wife   the  insurance." 
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Was   the   evidence  of  defendants  sufficient  to   establish  the 
defense  of  payiuent?     Plaintiff  denied  that  any  payirient  was  made 
to  her  out  of  the  proceeds  of  the  new  loan  or  from  any  other 
source.      She   said   that   after  she  had  surrendered  her  second  mort- 
gage and  the  new  loan  was  made  she  made  repeated  demanda  on  defend- 
antB  for   some  security  for  their  indebtedness  and  in  August,   1930, 
they  delivered  to  her  the  two  notes  in  question. 

Defer. dants  testified  that  ^;hen  they  paid  plaintiff  they 
received  a  receipt   from  hex,  but   in  February,  1933,   their  home   in 
Chicago  Heights  was  damaged  by  firs  and  defendants  said  that  all 
their  papers  relating   to  plaintiff's   second  mortgage,   including 
plaintiff's   receipt,  were  destroyed  by  firs;    that  Ttthen  they  paid 
plaintiff   the  amount  of  the  notes  tuey  requested  tnat   they  be  re- 
turned to   them  but  plaintiff  represented  that  she  had  either  mis- 
laid or  lost   them  and   that  she  would  return  them  as   soon  as  she 
found  them.      On  the  other  hand  plaintiff  testified  tliat   she  mals 
efforts  to   collect  the  money,    calling  on  defendants'  place  of  busi- 
ness  for  this  purpose. 

Plaintiff  in  rebuttal  had  the  tostimony  of  a  brother  of 
plaintiff  and  defendant  Sophie,   a  sister  of   these  women,    also  a 
brother-in-law  and  a  niece  ©f  both  parties.      All  testified  to  con- 
versations with  defendant  Sophie  from  1934  to   and  including  1937, 
in  which  Sophie  admitted  that   she  owed  plaintiff  mere  thsun  #2000. 
These  conversations  took  plaes   from  four  to   seven  years  after  ths 
time  defendants  claim  they  paid  plaintiff.      From  this  record  we  can 
not  say  the  trial  court  was  clearly  wrcaag  in  holding  that  defendants 
failed  to  prove  they  had  paid  plaintiff. 

Defendants  suggest   that  the   statute  of  limitations  had  run 
against   the  notes.      This  is  upon  the  assumption  that  the  notes  were 
executed  and  delivered  in  1935  and  1926.      The  court  properly  found 
that  the  notes  were  executed  on   the  date  they  bore  -  September  16, 
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1929.      Other  points  are  made  "by  defaidanta,  which  are  not  of  deoi- 

sive   iiaporteuace. 

The  decision  of  the  case  turned  upon  the  credibility  of 
the  TJifitnesses,      It   is   impossible   to   reconcile  the  variant   stories. 
The  trial   court   saw  the  witnesses  and  heard  theia  testify  and  had  a 
mucii  better  opportunity  to  Judge  of  their  credibility  tiian  have  we. 
We  cannot   say  the   conclusion   is  manifestly  against   the  weight  of 
the  evidence,   and  as  there  were  no  reversible  errors  upon  the 
trial    the  Judf^ment   is  affirmed, 

AFFIRMED, 

O'Connor,  P,    J.,   and  Matohett,    J,,   concur. 
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APP^  yR01i\CIRCUIT    COURX 

OJ-  COOK  l^pUHTY, 
BBRKIOE  YBNERICH  and  MR3.         I)        / 

Yw^^Hi^.^^^^^^        )        29  5  I«A«  6 1 2 


MR.    JU3TIGB  MATCHSTT  DELIVERED  TSB  OPISlOlT  Ol  THE   COURT. 

In  an  action  in  tort  for  personal   injuries  and  upon  trial 
by  jury  the  court,    at   the   close  of  plaintiff's  eiridence,   directed 
a  verdict  for  defendant   and  entered  judgtaent   thereon,    from  which 
plaintiff  appeals. 

The  controlling  question  is  whether  the  court  erred  in 
directing  the  verdict.      If  there  was  any  evidence  considered  in 
the  light  most  favorable  to   the  plaintiff,   whereby  the  jury  could 
(acting  reasonably)   find  for  the  plaintiff,    it  was  error  to   give 
the  Instruction.      That  rule  is  so  well   settled  as  to  make  extended 
eitations  unnecessary.      Some  of  the  cases  cited  are  Mi  rich  v. 
jyprschner  Contracting  Co..    312  111.    343;   Capelle  v.    Qhioago  &  M. 
W.    Ry.    Co..    280   111.    App.    371;    ^iaher  v.   Wittier.    285  111.    App. 
261,      270,      271,      272. 

The  complaint  filed  June  29,   1936,    charged  that  plaintiff 
on  May  16,   1936,  was  injured  In  an  autemebile  collision  which  oc- 
curred that  day  at   the  intersection  of  Karlov  avenue  and  Hirsch 
street  in  Chicago.      The  complaint   charged  negligence  of  defendant, 
due  care  en  plaintiff's  part,   and  in  one  count  plaintiff  charged 
that  the  negligaxce  of   the  defendant  was  wilful  and  wanton* 

There  was  evidence  tending  to   show  that   at  the  time  of  the 
occurrence  plaintiff  was  riding  in  an  automobile  owned  and  driven 
by  her  son,   who  was   27  years  of   age   and  lived  at   St.    Charles,   Illi- 
nois, while  his  parents  lived  at  4236  K.«iierling  avenue  in  Chicago, 
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Plain tilT  and  her  son  sat  ii.   the  rront   s^at  ol'  the  autoiuobile ,    ac 
Essex,   plaintiiT  on   the  ritiiit  hand  aide  oi'  the  seat   and  th«  driT«r 
on   the  left;    it  was  a  clear  da^.     ddLrseh   street  ruias  east   and  west^ 
Karlov   avenue  north  and   south,     iseth  streets  are  about  3U  feet  wld« 
and  paved  with  asphalt;    there  were  no   traffic  signals  at  the  inter- 
sections;  at   the  nortiieast,    southeast  and  northwest   corners  of   the 
intersection  were  apartment  buildings  two   or  three  stories  in 
height,   and  on  the   southwest   comer  of  the  intersection  Trae  a 
school   rhich  was    in   session.      Ta&  Essex  car  in  wiiich  plaintiff  was 
riding  was  being  driven  west   on   the  north  side  of  Kireeh  street  at 
about  1!5  miles  an  hour;    as  it  approached  the  intersection  the 
speed  was  slowed  down  to   about  IS  fiiiles  an  hour.     As  the  driver 
was  crossing   the  intersection  he  noticed  another  auto&iobile  coming 
east  on  the  south  side  of  iiireeh  street  at  a  speed  of  about  20  miles 
an  hour.      This  east  bound  car  came  about   to    the   south  walk  line  on 
the  west   side  of  Karlov  avenue,  where  it  stopped.     When   the  right 
hand   side  of  the  oar   in  which  plaintiff  was   riding  was  about   5  feet 
from  the  north  curb  line  of  Hirsch   street  and  past   the   center  of 
E-arlov  avenue,    it  was  hit  by  a  Chevrolet  automobile  being  driven 
south  on   the  west   side  of  Karlov  avenue  by  Bernioe  Tenerich  at   a 
speed  estimated  by  an  impartial  witness  {the  driver  of   the   east  Tjound 
car)    to  be  40  ailes  an  hour.      The  Chevrolet  was  owned  by  the  mother 
of  Bemice  Yenerich,    .and  the  mother  and  dau^iter  are  both  defendants. 
Bemice,  18  years  of  age,  was  taking  her  mother  for  a  drive  in   the 
mother's  car.     Bemice  was  called  as  a  witness  by  plaintiff  under 
section  60  of  the  Civil  Practice  act.      3he   estimated  the  speed  at 
which  she  was  driving  to  be  20  miles  an  hour,      i.She  says   she  looked 
to   the  left  when   she  reached  the  north  cross  walk  of  Hirsch  street, 
but  did  not   see  any  traffiof     She   says   she  did  not   change  the  speed 
at  which  she  was  driving  at   any   time   up   to   the   accident.      A  picture 
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•hewing  the  eondition  of  the  Bssex  car  is  in   evidence.      It  discloeee, 
•with   some  other  damage,    a  hroKen   right  hand  deor  vindow.      The  iiepact 
of  the  collisiefi  pushed  the  Sseex  car  10  or  IS  feet   to   ti.f  south  and 
tipped  it  over  on  the  eaet  bound  autonohile.      The  left  front  fender 
aad  the  headlight   of  the  eaet  hound  car  were  damaged. 

The  driver  of  the  Eeeez  emr  says  that  as  he   approached  &arlov 
avenue  he  slowed  down  to  13  miles  an  hour;    that  he  had  been  driving 
since  1929;    that  his  car  was   in  good  condition;    that  he  was  not   in  a 
hurry;    that  he  was  not  talking  to  his  mother;    that  he  lirst   saw  the 
defendants'    car  when  he  v^as  west   of  the   center  line  of  Karlov  avenue; 
that  he  looked  bot-a   sides  of  the   street  before  he  crossed  the  inter- 
section;   tiiat  his    eyesight   is  perfect;   he    says  he  looked  north  v/hen 
he  came  to   the  intersection  but   did  not   see  any  car  on  Karlov  avenue. 
He  came  right   on   and  was  past   the  center  line  of  x^arlov  avenue  when 
his  mother   screamed  and   this  made  hLu  look  north;   he  would  not  have 
seen  the  south  bound  car  if  his  mother  had  not   acreaiBed;    defendants' 
esLT  was  then  25  feet  north  of  the  north  curb  line  but  had  not  as  yet 
eome   into  Hirsch   street;   he   did  notice  the  car  coining  east,   llie  crash 
"broke  the  hinges  of  the  front   seat  of  the  autoiuobile  and  tlirew  plain- 
tiff  over  on  her  back  .and  onto   the  back  seat,     Witness  says,    "Seeing 
a  car  in  front  of  you  arid  one  alongside  of  you,   you  have  to  think 
fast;    I   didn't   exactly  lose  my  head,      I   tried   to  pull   away  a  little 
feit." 

Plaintiff   testified  that   she  was  not   able  to    determine  by 
oTsservation   tne   speed  at  which  an   autoiiiobile  is  moving.      She  saw  de- 
fendants'   car   for   the    .irst   time  whetn   they  were   at   the   cross-walk  of 
Karlov   avenue.      It  was  then   about   76  or  80   feet  north   and  driving 
toward    the   south.      She  noticed  again   before   the   collision  when    the 
front  of  the   car  in  which  she  was  riding  was  "^ight     near"   the  west 
curb   of  Karlov  avenue,      llxe   south  bound   car  was  then,    she   thinks, 
about  15  feet   a^say.      ;ihe  screamed  and  pushed  her  son  with  her  left 
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arm;    as   eoon   as   she    screaaied   the   car  in  Trhicli   siae  was   riding  wa« 
hit.      She  had  ridden   with  her    son   orior   to    this   time.      The  speedome- 
ter of  .'-lis   car  was  working;    she  looJied   at   it    before   they  reached 
Karlov  ayenue   but  not   theretofore,      She  says,    "When  we  were  at   the 
east   orosB-walk  of  iCarlov  I   looked  to   the  north  and   saw   sua   autoiio- 
bile   coming   south;    at   that  tiiue   a  car  was  going  east  from  the  west. 
I  was  not    talking    to  iiiy    son.      I    didn't  know  how  fast  or   slow  the  car 
from  the  north  waa   going.      It  was   quite  a  ways   away  fro.    me   then  - 
stout  75  or  80  feet  on   the  right  hand  side  of  the  street;    I  did  not 
keep  watching  it;   I   first  looked  at   it  when  I   jiot   to   the  east  cross- 
walk.     At   that   tifiie  I   did  not   say  anything  to  my  boy." 

A  colloquy  between   tlie   court   and    the   attorneys   representing 
the  different  parties  prior  to   the  giving  of  the  instruction  indi- 
cates  that   the  theory  upon  wnich  it  was   asked   and   given  was   tiiat 
plaintiff  waa  guilty  of   contributory  negligsno*;    that   she  had  not 
established  due  care  on  her  part.      That  question  was,   of   course,   im- 
material if  there  was  any  evidence  from  which  the  Jury  Might  reason- 
ably have  found  that  defendants  were  guilty  of  wilful  and  waiiton 
negligence  as  80.1  eged  in   one  of  the  counts  of  the  declaration.   That 
question  was  not  raised  by  any  motion  for  a  directed  verdict  as   t© 
that  particular  count*      The  sole   question,    tnerefore,   for  the  de- 
termination of  this   court  is  whether  there  were  any  facts  from  which 
the  Jury  might  find  that  plaintiff  at  and  just  before  the  eolllslon 
was  in  the  exercise  of  due  oare  for  her  own  safety.      Some  of  the 
eases  referred  to   at  the  time  of  the  eolloe{uy  between  the  Judge  and 
the  attorneys  indicate   that  the  instruction  was  given  upon  the  theory 
that  Roy  Minx,    the  son  of  plaintiff,  who  drove  the  car  in  which  she 
was   riding,   was   the   agent   of  plaintiff;    that  he  was  negligent   and 
that  his  negligenoe  woald  be  imputed  to  plaintiff.     As  supporting 
that  theory  at   the  hearing  and  in   this   court,   defeiidants  cite 
Stouts  V.  EicoBon.    270  111,  App,    23;    and  Thomas  v.  i^uchanan.   272 
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111.    App.    308.      These    caops   ar^*,   we    thick,    distingulsliHlale,      kore- 
over,    it   is   to  he  noted   tuat   tiie   Judgment   or   the  Appellate   court 
in   Thpsias  Ts.   JBuchBnaxt  was  reversed   lay   the   Suprei'^e   court   in   357 
111.    270.      Tliere   is,   we  hold,   no    evidence   in    tuis  record   reading 
to   show  th^it    the   driver  o'j    the  Essex  car  was   the  a^ent  oT  plaintiff, 
an4   if  negligent  his  negligence  would  "be  imputed  to  her.      The  ques- 
tion "before   this   court,    therefore,   would  be  narrowed   to   a  considera- 
tion of  whether  there  is   any  evidence  in  the  record  tending  to   show 
that  plaintiff  was  in  the  exercise  of  due   care.      I'he  trial   Judge  in 
the   course  of   the   colloquy,   upon    suggestion  of   the  attorney  for 
plaintiff  that   the  Yenerich  oar  going  south  had  no   right   to  go  into 
tliat  intersection,  made  the  following  observation: 

*You  mean   the  court  should  submit  every  case  to   the  Jury? 
Kow,    then,    you  both  have  your  reporters,    and  I   aope   the   Judges  of 
the  Appellate   court  vrill   read  Wiiat  v^e   are   saying  here   this  Eiorning, 
Involved   in    every  question  of  whether  it   should  ^o    to   the   jury  or 
not  are  disputed  faots,    -   the  question   of   speed,   the  relative  posi- 
tion  on   the   street,    the   operation   of   the   car,    the   condition  of   the 
car  as   to  brakes   and  all   other   things,   and  a  hundred  and  one  other 
things,   -    tiie   condition  of   traffic.      All    these   tilings  are  involved 
in  what   a  person   does  under   the   circuuistiinces. 

i<ow,   a  person   eoaiing  to   a  eros;=^ing,    to   a   street   crossing  • 
and   I  tried    it   this  moi-ning  when  I   was   coaing  downtown,    just   to   get 
the  benefit   -   tiie  oar  going  west,   where   there  is  a  building  on  his 
right   so   that  he   cannot   see   the   other  car   coming   south,   he  has   got 
to  push  his   car,   not   only  the   front   of   car  but  he  has   to   get   the 
driver's   seat   in  position  where  he   could  see  the  car  on  the   right. 

Sow,    the  driver  of    this   car  did  not  look  to   the    rigiit.      The 
mother  was    in   the   same  position   as  he,    in   the  front   seat,      ite  did 
not  look   to    the   right,   becauee   if  he  had  he  would  have   seen.      He 
did  not   say  he   did  not   look  to   the   right,   but  he   said  he   did  not 
see  the  car," 

This  is  not  an  accurate  statenait   of  the   evidence  of  the 

plaintiff       mother.      She  testified   that  she  looked  to   tne   right   and 

to    the  north  and  that   she   savi?  the   oar  but   it  was,    she   thought,    80 

then 
feet  to   the  north.      They  were/at    tirne  intersection;    it  was  only  3Q 

feet  across   the  street.      She  says   siie  knew  nothing  about  judgaag 
the   speed  of  uioving  autoiuobiles.      She   saw  tue   soutn  bound  car  ap- 
proaching and   there  was  no   reason   for  her   to   suppose   tnat   the  driver 
did  not  see  its  approach.      &]».%  was  not   the  driver  of   the  car;  her 
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relfttionsiiip   to   the  driver  ^'ae   the.t  of  a  guest.      On  him  and  not 

on  her  devolved   th.«»  '^uty  of  rTiv^irr  the   car.      The  ©■S^idence  w^iich. 

■we  have  narrated   discloeeg    that   it  was  for  the  jury   to   determine 

whether   the  plaintiff  was   in   the   exercise   of  due   care.      As   the 

language  of   the   trial    court    sug^eatB,    it  may  he   difficult   for   the 

trial   judge   (as   it    soKetisieB   is   for   this    court)    to   deternure 

whether  there  is   evideiice  tending  to   show  that  a  plaintiff  is  in 

the   eserciee  of  due   care.      Difficult   as   tnat   duty  may  he   at   timet, 

it   is  imposed  upon   the  trial   court  as   it  is  iupoaed  upon   this 

court  by  well   established  rules   of  law.     We  may,  however,    suggest 

that   under   section   63,    subsection   3,   of   the   Civil  Practice  act, 

where  a  request  is  made   to    the   court   for  a  directed  verdict   tlie 

court  may  reserve   its   deeleion    thereon    and    Bubnit   the   case   to   the 

jury  under  proper  instructions  as   to   thf   law  applicable.      Alter   the 

case  is   tVms   submitted   to   the  jury  and  after  receiving  and  recording 

the  verdict  of  the  jury  and  before    judgment  is   entered  in   the   case, 

if  the  trial   Judge   is  of  opinion   as  a  matter  of  law  that  the  party 

requesting   the  directed  verdict  was   entitled  tiiereto,  he  may  order 

jud^ent  in   accordance  with  such  opinion  notwithstaiiding  the  verdict 

would 
entered.      This  procedure/seem  to  be  helpful  in  doubtful   cases.     We 

hold  that  tlie  court  erred  in  directing  the  jury  to  return  a  verdict 
for  the  defendant.  For  that  error  the  judgaient  is  reversed  and  the 
oause  remanded  for  another  trial, 

ii£?£R&SI)  AND  HSkAl!«ni£D, 

O'Connor,  P.    J,,   and  IitoSurely,   J.,   ooncur. 
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MR.  pRBsiDura  JusTicu  vmmD 
iMLivmm)  XES  opisxasr  of  xhdj  coust* 


Hlebael  and  Oarrie  DeKaroM^  v?lao  had  lived  together  as 
hus'band  and  livife  for  forty  years^  died  as  a  result  of  an  automo'bile 
accident  in  August »  193S»  his  death  preoeding  here  lay  only  one  day* 
Thereafter  Tioth  estates  were  prohated»  Charles  DeMarehi  being 
appointed  adsdnistirator  of  the  estate  of  hie  hrother^  Uiehael*  anA 
William  J«  Eannaar  Carrie*  b  son  by  a  former  marriagef  appointed 
administrator  of  her  estate*  411  the  personal  property  of  both 
decedents  viras  delivered  to  Hannan  as  administrator,  and  was  duly 
listed  in  the  inventory  and  supplementary  inventory  v/hioh  he  filed 
in  the  probate  court*  After  both  administrators  had  qualified  and 
were  acting  in  their  respectire  estatea,  Charles  DeMarehi,  herein- 
after referred  to  as  petitienery  filed  a  petition  is  the  probate 
coxirt  praying  for  a  citation  against  «.illiam  J*  Hannan*  respondent, 
seeking  to  recover  from  him  certaia  assets  which  the  petitioner 
claimed  belonged  to  the  estate  of  ISiohael  DeMarehLj)  deceased*  A 
hearing  was  had  in  the  probate  court,  wherein  the  issue  of  fact 
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dXic'oiaou-fjjs  nf5  'io  iJUidfi-i  r,  e.3  feeiJi  ta^aa^r  t^d^xDl  iq'i  slJh?  5aB  triad's'.. uii 
S^jisti"  irTo'XjsMsfi  asl'fiStly  tb&iBgo^q,  9S»w  s9;;j5*ao  xf^ted  tr®*l:«stc©xfl' 
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arose  as  to  whether  or  not  Michael  and  Oarrie  DeMarchi  were  erer 
aiarrled.  Upon  the  detemdnation  of  this  question  depended  th« 
legal  ownership  of  the  assets  which  formed  the  suhject  of  the  «on- 
trorersy.  The  prohate  court  entered  judgnent  finding  that  the  re- 
spondent»  as  administrator  of  the  estate  of  Carrie  DeMarchi;,  ie- 
eeasedy  was  the  lawful  owner,  and  ordered  that  the  petition  he  diB*» 
adeeed*  Oa  appeal  "by  petitioner  to  the  circuit  court  a  hecring 
v&B   had  under  a  stipulation  "between  the  parties  that  the  transcript 
Of  testlm<Hiy  talcen  on  the  hearing  in  the  prohate  court,  and  the  ex« 
hihits  introduced  in  evidence  there in,  might  he  offered  in  eTideaoe 
on  the  trial  in  the  eirctiit  eourt  hy  the  respectire  parties,  nho 
reserved  to  th^^elves  the  right  to  ohject  to  any  of  the  evideneo 
and  to  offer  such  additional  evidence  on  the  he-  ring  as  they  might 
desire.  The  circuit  court  watered  judgment  reversing  the  order  of 
the  prohate  courts  finding  that  Michael  and  Oarrie  DeMarchi  were  set 
legally  married;  that  she  was  not  the  widow  or  heir  at  law  of  Michael 
l^Karchif  that  petitiener»  as  administrator  of  the  eet&te  of  Michael 
BeMarehi,  was  the  legal  owner  of  the  assets  involved,  which  were 
specifieally  clesorihed  in  the  judgmant|  and  respondeat  was  ordered 
immediately  to  deliver  these  assets  to  petitioner.  By  tiiis  appeal 
respondent  seeks  to  reverse  the  judgment  of  the  oircuit  court. 

The  petition  for  eitation  alleged  in  su^jstanoe  that  vVllliam 
J.  Eannan  had  in  his  possession  or  control  stocks  and  honds  of  various 
eorporations,  securities,  cash  and  certain  other  assets,  the  exaet 
nature  of  which  was  unlcnown  to  petitioner  "but  whieh  it  was  claimed 
Ise longed  to  the  estate  of  Michael  1)eMarehi,  and  prayed  that  miliaa 
J.  HanneJi  appear  and  answer  the  petition.  The  answer,  filed  hy  Hannaa* 
individually  and  as  administrator  of  the  estate  of  Oarrie  DeMarchi, 
deeeased,  denied  the  allegations  of  the  petition  and  averred  that 


•xeva  auow   iaittxaSSsvi.  alTXsO  has  Xo^ifotM  ion  'xo  -zQdiBii^i  oi  as  QBtna 

~mo  suicf  ■3so^"to«t,<^J^3  S'*i*  bemo"!  doldTif  a^esais  ®xf*  lo  qhiBrswfO  l^sl 
~o^  sii*  J-^;?  Sfiibjiii  itKSE'^iwt   5)9'3:©;irta   vJ'xjroa  ^;^JSd■©'S^  ©riT     .•^assTO-x;^ 

*:»  SflJ  l»ca  t^'^^d'®  &d:i€Qiq,  Sii^  cti  sfli^^'O''^  a^*  «o  tt&^j?;f  ■^Cnoiattiaad'  lo 
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4xfsi«  ■>jsx£:>  «,B  a«ii  -axi  sa'i  ceo  ©oitobiTP  XfiitoJfcii&i}*  riowa  ■xstto  c^  brtja 

X3>/w£oxlC  lo  wax.  wi3  'ilM  ^«  wel)!*  ad*  .J«n  aiita'  csia  d'M*   ja©i:xts«  t^XsssI 
©T»i5r  ffoixf?/  ti)«vlovisi  aioaa*  ajtf*  lo  teiwo  Xi!g»I  ©rfJ'  e^sr  t  •^dio'cs^sf' 

a;joir£.fiv  lo  abawtf  H'fixi  astoo^is  &%icfoc   -xo  «©i9asB.'3<^5  sin'  fti:  hml  nnntmU  %Z 

iB^HXJrv'  */3rf:f  bsx«''<r  &««  tMoxcMsG  X-s/aifoiat  lo   9>:f,B*a©  sif*  o:f  &93iioX9fif 

<  lfl0T.<,<3Caa  sl-rciiO^o  **aifs5»  arii    'io  ao.-tJ3T:;fQi«.cEi6.s  as  fe«is  TcXicxr&lTlfeiii 
*ef£jr   fteT^»YR  5/ts  JBoirficfeqf  Wf*  ^o   axiol* ^.j^eXXs  ©rf3   B6Xits&  ^bera.'scoob 
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Michael  and  Carrie  DeMaroM  were  husbaad  and  m.t&i  tJbat  Miohael 
XteMarehi  died  intestate  August  10»  1932y  leaTxng  iiim  surviving 
C&rrie>  Mb  iRidow^  John  and  Raphael  BeMarehi >  hie  brothers j>  T!her«aa 
Boherts  and  Jennie  Eenaent  hie  sistersj  and  George  JQeHarohi»  his 
nephe-er;   that  Carrie  a&Visa-e'bx  died  intestate  .n^ugust  11»  19i$2p  leaTinlg 
her  (surviving  yilliasi  J*  Hanoaa.^  her  son*  the  respondent «  as  her  Qn2|r 
heir  at  law  and  next  of  kini   that  all  the  estate  of  Carrie  DeliareM. 
hsAasae  the  property  of  her  sen>   JiUiam*  pursuant  to  the  Xllinoie 
statutes!  and  that  Charles  jjeMarehi>  as  adminiiiitrator  of   the  estate 
of  Miehael  DeMarohiy  deoeased*  had  no  interest  of  an^'  kind  or  nature 
in  the  estate  of  Carrie  BeMarehii   deceased* 

^e  undisputed  evidence  discloses  that  in  1883  Carrie  Itarson 
was  aiarried  to  one  John  Hazman*     Of  this  marriage  there  was  /born  a 
son^  William  J*  Hannafij   respondent  herein*     John  HRy^yian  deserted  Hb 
wife  in  1885 »  ^hen.  respondent  v/as  two  years  of  age*     There  is  teati** 
Kony  to  the  effeot  that  ahout  six  yesuce  later »  1891  or  1892*  Carrie 
Hannan  told  her  sister  that  she  was  going  to  te  marriedy  and  shortly 
thereafter  appeared  v;ith  Miehael  DeMarohi  and  said  to  the  meuflsers  o:f 
the  family  that  they  had  laeen  married*     ^rcm  that  tine  until  their 
deaths  in  1932  they  lived  together  as  hus1»and  and  wife*     The  evideno* 
conclusively  shevie  that  ever  this  entire  period  of  forty  years  they 
referred  to  and  introdueed  eacla  other  as  hus'baiafi  and  wifei  always 
lived  under  the  name  of  Mr.  and  Mrs*  DeMarchij  and  were  Imo^n  as  sueli 
to  relatives,  neighbors  and  friends.     During  all  this  tl«e  TsrotherB 
and  sisters   of  Michael  DeMarehl  associated  -with  him  and  Oaxrie  i« 
theii  heme,  anci   the  father  of  Michael  PeMarchi  lived  with  then  aa4 
under  their  care  during  the  last  years  of  his  life  and  until  his  deatb# 
The  DsMarohis  took  several  trips   to  Wisotaiain  to  visit  Carrie' e  rela- 
tives and  her  family  visited  at   their  home  in  Chicago  frcm  time  to 
tine* 

Sarlag  this  period  of  forty  years ^  except  for  the  last 
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•  OCT  J  J 

i^ajsX  eil.+   'xol  ;fq&ox©  «enc£0'%  X*'3:o*i  lo  bolrsq  aM^  'ii.tii'Xis-l 


few  years »  the  SeMarchis  worked  together  in  "bxisiness  natters.  At 
the  Taeginniag  Mars.  DeMarchi  cooked  in  a  rectatirant.  later  she 
operated  an  ioe  cream  parlor,  "till  later  she  condtxcted  a  large 
rooming  house  for  which  she  paid  $900  and  operated  It  herself  for 
seven  or  eight  years  while  DeMarohi  was  driving  a  wagon*  At  one 
time  they  had  an  ice  creaa  parlor  in  iJvanstOTi»  and  at  another  ti«o 
a  butcher  shop*  Kpb.  IteMarchi  did  her  oTm  house-work  during  all  th« 
years,  in  addition  to  attending  to  these  various  business  ventures* 
Their  savings  account  and  safety  deposit  box  were  held  jointly,  and 
all  the  securities  which  petitioner  sought  to  recover  were  found  in 
this  Joint  safety  box.  They  also  took  title  to  and  owned  various 
parcels  of  real  estate  in  Joint  tenancy,  and  in  one  of  the  deeds > 
conveying  parcels  of  property  to  them,  they  were  described  as  hue- 
band  and  Ylfe. 

The  prinoipe.l  conflict  in  the  evidenoe  relates  to  the  last 
date  on  which  John  Eannan,  the  first  husband  of  Garrie  DeMarchi^ 
had  been  seen  alive?  whether  It  was  before  1891,  when  the  IteMarchi 8 
began  to  live  together  as  husband  and  wife,  or  after  that  date.  ThTM 
of  respondentia  witnesaos  testified  that  John  Hannaa  liad  not  been  seeii 
or  heard  of  subsequent  to  1885,  which  was  the  date  he  deserted  his 
wife,  and  one  of  them  testified  that  William  J.  Eannan,  brother  of 
Jobn  Hannan,  had  said  that  John  fload  fallen  frism  a  wagon  and  died  of 
a  fractured  skull  and  was  burled  In  Potter's  field  immediately  after 
the  desertitm.  Xo  rebut  this  evidence  petitioner  offered  two  wit- 
nesses SB   to  the  date  when  John  Hannan  was  last  seen.  The  first  Of 
these,  Oonrad  Hose,  testified  that  he  had  known  a  John  or  Jack  Hannan^ 
who  was  a  teamster  in  the  South  Water  Harket,  whom  he  designated  as 
"the  same  John  T^^m^^m   aa  was  spoken  of  here."  He  was  desoribed  "by 
the  witness  as  "perhaps  five  feet  ten,  a  fairly  good  sized  roan,  kind 
of  florid  eemplexion  *♦*  Bomewheres  around  thirty,  I  imagine."  The 
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J      ,  aasai: afire  'J-«;%e*  fesrilrcow  aMoxjaMsQ  ssrf^t   ^axee^j;  wst 

.*\sietjo  bfi«  OOtf  ftisq  aj|»  do  hi  .sj&jcL  sittJbnoox 

!<»it$  *A  ♦fiOB^w  a  sK^'vi'ii^  3^^'  Mo"XjaMstI  alirfiv  atssi;  sxi^ii?  to  a-'5T©8 

•  ©©t^iis'sir  aa^nlasprf  ^«Fai'f«T  ^e-'  uibnt'Oi.  •  ■'■'■•ox 

eK9i?c«v  bsfiwo  affjs  o4   ®Xvfi3   3io#t  oal^'s  X'>J^'i'     .acacf  \;*s"i.'wa  *itIot  a-^-ci* 

ti3;)3€?&  ftflJ   lo  ©ao  Ki  baa  «x«rmKS#  ;rai«rt  ai  »^juias  Ij&ot  to  slasT^q 

-QEcf  a«  fistfiioaai)  s^gw  ^odJ    ,aiad*  o^i   t*i9(T0i:q  lo  aXsoiaq  i;^Eiic<?Tm)o 

♦  sljrs"  bn&  t)«-«cr 

t JefoxiiMs.  sxxtsjsO  "i^  UetsisQa^  ^"iTJt'J:  &di    e.a.sfiiisH  tcfoli  lioirftr  no  e*.«6 

lo  &eil)  ba.'S  noB«^  a  mo  .it  neXXjs'i  fexsa  nrfoX  tfado    bltm  bs^  ^jaMSflftsH  ttrfo" 

lo  d^ati'^  SffT     .iKsea  #a£U:  Sisa  u&nn&E  eeioJ,  nQd\i  si^^b  axfJ   0^  a*  aaaasa 

a&  £)o**:fiC|.Uaob   ©^  SB?ctiff  tJ'sc^t^K  ^sJ«'iY  ii^woS  erf*  Ki  istmuK&i  .i  a*sw  ©flv/ 

•«^  b9^i^03i»h   ajSiS   oH     ».&=i©£{  1:o  n®2ls^a  a^w  «& jaGaetsH  fMtgT,  o««s  -esi^" 

baU  ,.n.T«:s  bosia  500-3  xlxxsl  &  ^mi  ^s©l  erii  aqj8«fxfc«»'  ev>,  eae-Hviiw  eri^ 
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■witness  said  that  h.e  had  worked  around  the  bouth  Water  Market  all 
Mb  life*  had  kaonn  the  person  descrllsed  as  John  HazmaQf    "somewhere 
in  1391  or  1892»"  and  to  the  Taest  of  his  recolieotion  had  last  Been 
him  in  1895   or  189e»   several  years  after  the  world's  fair.     On 
cross-examination  the  following  cLue^tioas  vere  propoiind&d  to  hia 
and  his  anBwerB  were  as  indicated! 

♦'Q,*     V;heroahoutE  did  you  aee  Jack  Hatman  the  last  time  yon 
Baw  him? 

A*     On  South  Water  Market »   on  Clark  street  there  at  the 
corner* 

f>»     V.hat  was  ho  doing?     A«     './ell,   to  the  "best  of  my  re- 
colleotion*  he  "^yas  etill  v/oiking« 

^«     Well?  what  was  he  doins  at   the  time  you  sav/  him*     A* 
He  had.  a  herse  coiU  wagon* 

C^A     Did  you  hare  any  conversation  ^rith  him?    A.     '7ell|  ao> 
not  cny  nora   tloaxi  you  would  say  in  your  "business  day* 

^i  What  part  of  ^95  or  «96  v,'&&  it?  A.  either  the  latter 
part  of  <95  or  the  early  part  of  ^96$  heoattse  I  went  "back  to  work 
for  the  i'merican  2xpreB8  OoDQ5any  cm  the  27tli  day  »f  April;  that's 
the  (3 ate. 

^«     And  you  said  it  might  have  "been  early  in  1896  or  late 
in  1395  that  you   saw  him?     A.     oomev«here  along  in  the  winter   timet 
in  the  fall  or  in  the  winter. 

fi.     In  tho  fall  or  in  the  winter?    A.     It  is  pretty  hard  to 
rememher* 

Q,.     Certainly  it  is  hard  to  remember*     A*     I  didn*t  set  no 
date  when  X   saw  him.     Charles  PeMarohi»   one  of  the  "brothers  of 
Michcel  PeMrrchij   asked  126   to  ocme  here   to   testify.     He  asked  me 
if  I  knew  a  man  named  Jaok  Hannan  and  X   thought  a  vvhile,  and  I   askdL 
another  man  down  on  Couth  "water  and  then  when  he  recalled  him  to  me» 
tta.en  I  remembered  him. 

ti.     Oh,  you  didn't  rememher  liin  until  -  -  A4   4".'ell>  you  see» 
there  are  so  many  men  dovoa  there   that  you  meet   them  today  and   tonorrow> 
hut  the  name  was  familiar  v/hen  I  was  first  asked,  and  to  refresh  Bay 
memory  I  v/ent   to  tlds  loan  and  asked  him,   and  then  he  desarlhed  him  to 
me,   and  he  said,   'You  ou£;ht  to  know  him,'    and  then  it  csmo  hack  to  me. 

^t  You  ha.d  forgotten  all  about  Hiannsn  until  somebody  talked 
to  3rou  the  other  day?  A«  V;ell,  if  somebody  hadn't  asked  me  I  would 
have  never  thought  of-  him  any  more^  certainly. 

Q,*     And  you  oouldn*t  remember  him  until  ho  described  him  to 
you? 

A*     The  name  was  familiar,  as  I   told  you  before. 

^»    Tes,  but  you  couldn't  remember  the  man?    A.      ./ell,  I 
couldn't  bring  him  baok  to  my  mind  right  away  until  I   talked  to 
somebodyelse* 

Q,.     And  if  you  hadn't   talked   to  somebody  else,  you  wouldn't 
have  remembered  him,  would  you?    A.       hy,  no,  certainly  not,  because 
X  had  no  oocasion  to* 

(%»     .!  nd  you  are  now  telling  »e  what  this  other  man  told  you 
about  who  Jack  Hannan  was?     A.     He  didn't  tell  me  who  he  was,  but  ho 
described  him   to  me. 

(^t     He   described  him  to  you?     A.  Yes,  and   then  I   remembered 
Mm." 

Boliert  Levl«0  the  other  witness  produced  by  petitioner, 
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t«stifie<i  that  lie  waa  sixty-four  years  old»  had  worked  at  the 
South  Water  market  back  in  the  1890* b»  actd  was  a  cousin  of  John 
Haurman.     He  eaid  that  he  last  saw  hi3Q  la  1895  or  1896f  al>out 
thirty-eight  years  "before  the  trial,  at  the  comer  of  Ada  and  Fulton 
streets.     "At  that  time  he  -was  in  pretty  had  shape »  I   guess.     He 
asked  sie  to  huy  him  a  pair  of  shoes »  so  I  gare  him  the  money  to  huy 
the  shoes,  and  I  told  him  to  come  orer  to  the  house*     X  nerer  seen 
him  after  that*"       On  cross-examination,  the  -witness  said  that  he 
didnH  know  where  John  Hannan  had  lired  or  worked  prior  to  that  time, 
414bi*t  know  muoh  ahout  him,  and  only  saw  Mm  on  two  or  three   oocasion8» 
and  thereupon  respondent's  counsel  propoundeA  the  follovifing  questicaiBS 

••Q.     How,  how  do  youfix  it  at  just  thirty-eight  years?  !Hmt*8 
a  long  time  baok*    A«     Well,  that's  as  near  as  I  can  get  it* 

C^«     It  may  have  been  a  little  longer  than  that?     A*  Maybe » 
yes* 

(^,     It  may  possibly  be  forty  or  forty-fire  years?    A*  I  don't 
think  its  that  long* 

Ci*     Well,  it  may  be  forty  yearsi   that's  just  your  best  re- 
collection?   A*  Yesy  that's  my  best  recollection*" 

In  sorutinlzing  Rosens  testimony  it  seems  reasonably  elear 

that  there  was  no  eridenee  whatsoever  to  connect  the  Hannan  about 

^om  he  testified  with  the  John  Hannan  «^o  had  been  the  husbs>jid  of 

Carrie  DeMarehi»  and  in  faot  no  attea^t  was  made  to  do  so  etxcept 

through  the  inquiry  of  petitioner's  counsel  whether  he  referred  to 

the  same  John  I^uxnaa  "that's  mentioned  here  today*"     Kose  describtd 

the  John  or  Jack  Haiman  whom  he  had  known  as  a  fairly  good  Biased  man» 

fire  feet  ten,  and  with  a  florid  acnplexioa,  but  the  record  contains 

no  description  whatever  as  to  the  physical  appearance  of  the  first 

husband  of  Carrie  DeMarohi*     On  cross-exsminaticm  Rose  admitted  that 

htt  had  never  eeen  Hannan  after  meeting  him  on  the  comer  of  Clark  and 

South  Water  market  some  thirty-nine  years  before  the  trial,  where  he 

merely  addressed  him  as   "Hello,  Jack»  how  are  you,"  and  had  no  furthe* 

conversation  with  him*     He  fixed  the  time  of  this  meeting  as  five 

©r  six  months  prior  to  i».pril  27»  1896,  by  saying  that  on  the  latter 
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fiate  ha  went  to  work  for  the  Anerican  iSxpiese  Company,  "but  there 

was  no  other  connection  hetween  the  two  erents  and  no  explanation 

was  offered  "by  the  witness  showing  why  ke  was  aWe  to  fix  the  tioA 

as  six  Btonths  hef  ore  he  made  that  application  oil  April  27,  1S96» 

as  the  time  when  he  saw  Hannan  at  Clark  and  Couth  Water  market* 

^liatever  doubt  may  have  existed  in  the  mind  of  th«  prohate  oourtp 

who  saw  and  heard  the  witness,  as  to  the  reliaMlity  ef  Rosens 

testimony*  was  evidently  dissipated  on  erossoexamination  when  he 

said  that  Charles  BeMarchi,  one  of  Uiohael*s  hrothers*  asked  him  if 

he  had  known  a  man  named  Jack  Hannaa  and  he  ooxildn't  recall  whether 

he  had  or  not  until  he  spoke  to  another  man  on  South  later  street, 

who  refreshed  his  memory  and  desorihed  EEkiinan  to  the  witness^  and  on 

the  hearing  Eose  admitted  that  if  he  "hadn't  talked  to  sodehody  else 

£he]  wouldn't  hare  rememhered  him  ***  heoaiise  I  had  no  ocoasioa  to*" 

The  other  witness,  Levis,  -vfiao   oa  direct  examination  said  that  he  was 

a  cousin  to  John  Haanaa,  remembered  seeing  him  for  the  last  time  about 

thirtyeight  years  hefore  trial  at  the  comer  of  Ada  and  Fulton  streets* 

more  than  thirty-eight  j'-ea 
hut  he  was  uneertaia  as  to  the  year  and  frankly  admitted  tha^al^t    i 

hare  elapsed  since  their  last  meeting* 

The  only  other  evidence  adduced  Tiy  petitioner  hearing  upoa 

the  controverted  question  of  fact  was  the  testimony  of  Frank  B« 

KeGirk,  an  attorney  who  had  searched  the  records  relating  to  divorees 

and  marriages  in  Cook  county  covering  the  period  from  1870  to  1933» 

and  testified  that  as  the  result  of  his  seareh  he  did  not  find  any 

record  of  a  divorce  between  John  Hannan  and  Carrie  Hannan  nor  of  a 

XBarriage  hetween  Michael  Belfarehi  and  Hrs*  John  Han»an»  Carrie  Larsofi 

or  Carrie  Larson  Hannan*  This  of  itself  would  not,  of  course,  lie 

conclusive,  hecause  it  is  a  matter  of  common  knowledge  that  people 

frequently  hecfsme  married  and  obtain  divorces  in  other  states  and 

there  is  no  evidenee  to  indicate  that  these  parties  may  not  hare 
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dend  so* 

It  \ms;  of  ooursei  incumbent  upon  petitioner  to  asetme  the 
"btirden  of  establishing  the  allegations  of  his  petitian*  Xh©  pro- 
bate court »  ^0  saw  and  heard  the  witnesses,  erldently  regarded  the 
testimony  of  Rose  and  Lerls  aa  of  doubtful  probatire  ralue.  There 
is  no  convincing  evidence  by  which  either  of  these  witnesses  could 
hare  asoertained  the  dates  so  definitely.  Their  testimony*  in  1934>; 
related  to  oasoal  meetings  approximately  forty  years  before >  and  it 
is  extremely  unlikely  that  either  of  them  could  possibly  hare  re* 
membered  the  exact  years*  ©r  even  approximated  them,  T.vhen  there  was 
nothing  to  fix  the  dates  in  their  memory*  Bose  had  merely  a  oaeual 
acquaintaneeship  with  the  Hsuonan  about  whom  he  testified*  and  Le7is*s 
interest  in  him  was  merely  casual;  he  had  seen  him  on  only  three 
occasions  altogether*  'fhe  occurrences  about  which  both  Bose  and 
Levin  testified  were  totally  unrelated  to  any  other  erents  in  their 
liresy  and  under  the  circumstances  we  are  impelled  to  hold,  after  a 
careful  examination  of  the  record,  that  the  testimony  of  these  two 
witnesses  should  not  be  held  of  stiff icient  probative  value  to  outweigh 
the  teBtimoi:^  of  three  of  respondent's  witnesses  who  testified  positi» 
vely  that  they  had  never  seen  or  heard  from  Hannan  after  his  desertiwi 
in  1S85,  and  whose  relationship  to  the  parties  afforded  a  much  more 
substantial  basis  for  the  testimony  which  they  gave  upon  the  hearing. 
IJhtil  the  death  of  Michael  and  Carrie  DeJfe.rchi  no  one  ever  doubted 
that  they  were  married,  and  thoir  relationship  over  a  period  of  forty 
years  sho\ild  not  be  lightly  disttirbed  upon  testimony  so  doubtful  and 

unconvincing* 

The  law  is  well  settled,  and  has  been  consistently  followed  Hi 

this  state  for  many  years,  that  the  oontiauous  absence  of  a  person  froas 

his  home  or  place  of  business  for  a  period  of  seven  years >  during 

which  nothing  is  heard  from  or  concerning  hla,  raises  the  presuatptioa 
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of  Me  «eath  f  ©r  all  legal  purpoesa*     (adqy  v#  MAsa  302  111*  44l>, 

462»)     JohaecQ  v»  Jol»80s«  114  111*  611  >  otni tains  a  full  revlw  ©f 

t&s  oases  'bearing  on  tlte  preeiaaptioii  of  death*     In  that  oaee  the 

cemplalaant  was  married   to  one  Albert  Thurher  on  Jiily  26*   1866,  and 

after  llTing  together  as  hushaad  and  -s^ife  for  three  months  Tburher 

deserted  h^r  and  went  away.     About  a  yenr  thereafter  she  receiTod  a 

letter  from  him*    From  then  taatil  the  trial,  in  1884,  she  had  iMt 

seen  e?  heard  from  him*     Complainant*  s  Beoond  marriage  mlth  defendant 

was  Bolennised  in  Fohrxiaiy,  1S?4»  over  six  Imt  leso  than   sereaa  yeara 

after  the  last  knowled^je  of  the  former  hushand>  &.nd  it  v&&  contended 

that  as  the  law  had  not  extended  to  scren  yeara  this  pre^tmption  must 

control  and  therefore  the   second  marriage  itas  void*     la  disotiselilg 

the  q^uestion  undor  ooasideration  the  eourt  held  that  when  the  eeren 

years  had  elapsed  the  fact  ef  oeath  ie  pre£tBaed»  h«t  that  there  is 

no  presumption  that  the  life  continued  during  the  entire  period*  or 

that  it  was  or  was  not  eoctingmiehed  in  any  particular  time  withia 

the  seren  years*     Coamenting  on  Kelly  t*  i>gewi  12  Allen  107*  the 

oomrt  said  (p*  €21} » 

"In  the  cafie  last  oited»  a  woman  had  married  four  years  after 
her  former  husband  was  last  heard  from*     riixteen  years  aftervtarde   the 
validity  of  h@r  second  m&rriage  was  called  in  qLuestion*     Xbe  court 
held  it  valid,  and  said:     »lTo  evldanoe  was   offered  that  the  first 
hueband  te-d   beon  heard  from  for   twenty  years,   or  that  he  had  not  died» 
or  been  diroreed  froiB  her  before  her  sacond  marriage*     Under   the 
Qt|P|BupjgtanpeE,  the  presiaiapti|On  of  the  wifeVs  ijanooenoe  in  marrisrin'g 
iigftia  |tf"43tt' ^^  my  pregxaaptJon^'tHit  a„ cosi*' no t^ he7?rc! '  rr qa... 

fjgr__  f  our ,  xee^  8_  baX&^®IlJ%-^ 

ims  alive,.,  and,,  her  laii^^dHEiBTbano,  ^iytea''~£h^^^  the  aeoond'  tlcie ,*^^ 

At  'the~l;riar  of  tliiE*  cause  oVer"^iIx't¥en  ye^rs  had~eTap»e^^^  the 

last  knowledge  of  the  former  husband,  and  we  see  no  reaaon  why  these 
principles  do  not  apply*  ***    The  law  did  not  impose  &n  her,  under 
the  oiro\«nstancaB  of  this  case,   the  duty  of  preBerviag  --he  evidonoo 
of   the  dlss^olution  of  her  former  marriage,  and  producing  it  on  the 
trial,  but  the _  burden  ^ms  on  the  dafendnnt  to  prore  such  f  aots^^  and 
circuaetanees  aa  woulu  establish^  "tSJTinvalidXty  «iS  hTi^marriage  wUh 
c oaplajaan tT""     (italics  ours*! 

'JB&ii  s.uthorities  go  further,  however,  and  holdi 

"v&en  a  marriage   therefore  has  onoe  been  shown^  ho-vjever, 
ye3rebrs.tedy„  whet^her  regularly  or  irreffltlarly,^  or  howerer  prove dj,,,^ 
^i^hether  direotly  or  by  oireuastantial  evidenoe,   the  law  raises  a 


iMi  w-«rifvx  IXisl  &  &nljs;i.mt  ill":   .ziz  Ml  x^SHJKlSl  *^f  m^M.vl     (♦88* 

..e  -b.  ■.  .£siT0dt«';»'*9a,t  ^mi^x  •«  >?^od-'i     iij^WA  4-JE»w  ftjaa  sari  &«jJ"i8«©b 

,   'j';'!  «x  »4j8i«#.«rf^  XiiJuda -Jierf*  isoT'?.     *Kirf  «K»i:l  i*J*®I 

d'a'3&m)'is»&  4'^4vf  ai--,  arf©0a  ist'^fwniiSdqsgpr,     ♦laM  lao-rt  tmM®d  "xo  asaa 


,l)«t5 


Btrong  pregumption  In  favor   of  its  legalltyi   so  that  the  Tourd en  Is 
ifitli  tlie  party  ob4-ctlng  tJarouRhotttj   and  in  eTeJfy  particiilaf7"To 
lSI9iy^i-.P'BSA'^§\  the  const  ant  prasaure   of   this  preBimption  of  iyvn 

that   it  is  iilea.-al  and  void*       ioid  it"  has  "been  c onsidered tliat  th.e 

ralidlty  of  a  marriage  cannot  be  tried  like  any  other  question  of 
fact  which  is  independent   of  prestrnxption,  becaiBe  the  lawp  besides 
oasting  the  burden  of  proof  upon  the   objeotine  party,  iilll  still 
presume  in  favor  of   the  marriage,  and  this  presiaaption  increases 
in  strength  with  the  lapse  of  time  through  which  the  parties  are 
cohabiting  ae  husband  end  wifet"      (Italics  ours.)    (Mshop  on 
Xarriage  and  MToree^  aeo»  457.) 

In  the  case  at  bar  the  eridenoe  c  oaclufiively  establiBhes  th» 

fa«t  that  either  a  ceremonial  or  common  law  marriage  existed  between 

til©  D^arohis,  notwithstanding  petitioner's  contention  that  the 

necessary  elements  to  esstablish  a  caranon  lav;  mari'iage  are  lacking, 

two 
and  under  the  authorltifts  whei^  oonsecutiTO  marriages   are  sho-wn  to 

have  been  contracted,  either  ceremonial  or  by  law,   the  later  marriage 
Is  presumed   to  be  valid,  imder  the  preBtoapti an  of  the  innocence  of 
the  parties  entering  into  it»     We  think  that  theory  of  law  is  cer- 
tainly applloable  to  the  relationshiy  of  the  DeMarchis*     The  mere 
fact   that  tlie  first  husband  atdgtit  still  hare  been  alive   at  the  time 
the  second  marriage  had  been  contracted  by  his  former  wife,  and  that 
BO  divorce  was  shown  to  have  ocourred,   does  not  affect  the  pre  sump  tlwat 
that  the  second  marriage  was  valid*     This  presumption  of  innocence 
applies  to  common  law  marriages  as  well  as  other  kinds.     In  18  Bullng 
Case  Law,   title  "Marriage",  pp*  416,  417,   the  author  saysi 

"The  usual  presumption  of  law  is  that  a  fact  continuous  in 
its  nature,   such  as  marriage,   continues  after  its  existence  once  shown, 
but   the  presumption  in  favor   of   the  validity  of  a  marriage  attaches 
with  full  force  to  the  latest  marriage,  and  the  presumption  of  the 
continuance   of   the  first  marriage,  based  upon   the  naked  fact  that  it 
Was  solemnized,   is  not  equal  in  probative  force   to  the  presumption 
in  favor  of  the  legsAity  of  the  subsequent  marriage.     This  is  based 
on  the  doctrine   tliat  the  presumption  of  innocence,  morality  and 
legitimacy  will  counterbalance  and  preponderate  against  the  pre- 
sumption of  continuance  of   the  former  relations." 

Petitioner's  counsel  argue>  however,   that  oohaMtation, 

when  meretricious  at  its  inception,  oontinues  so  to  be,  in  the 

absence  of  contrary  evidence,  and  they  cite  a  great  many  oases  in 

support  of  this  contention,  which  is  based  upon  the  premise  that 
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Caxrie  Hannan  could  not  and  did  not  enter  into  a  marriage  in  1891 
or  1392  -with.  UeMarcM  "because  she  had  a  husTjand  then  liringp  frott 
whom  she  was  undiTorced,  and  if  she  entered  into  any  relations  with 
Miehael  nSeMarchi  her  conduet  in  so  doing  was  meretricious.  Holding 
as  ym   do  that  petitioner  did  aot  assume  the  hurden  imposed  upon  hia 
"by  law  ©f  showing  that  Hannan  was  alire  for  more  than  seven  years 
following  his  desertion  in  1885 >  this  axginaent  is  untenahla*  In 
Cartwright  t»  ltoGown«  121  111*  383*  upon  which  petitioner  principally 
reli«B»  the  court  merely  held  that  "beoause  of  the  peculiar  facts 
there  involred  a  common  law  marriage  could  net  "be  presumed  to  hare 
taken  plaee  after  the  remeTol  of  the  legal  impediment »  because  the 
eridenee  af f i rma tirely  prored  the  contrary,  hut  the  court  affirmed 
the  proposition  (p»  404)  that  "cohahitation,  in  ignorance  of  facts 
rendering  it  illegal,  is  not  to  "be  regarded  as  meretricious  and 
criminal  until  the  parties  had  knowledge  of  such  facts.  Their  pxir- 
pose  in  such  a  union  is  an  honorable  marriage,  which  the  law  favors > 
and  not  mere  illicit  intercourse** 

Petitioner's  counsel  argue  that  Carrie  and  Hiohael  DeMarohi 
knew  that  Carrie  was  not  divorced,  hut  there  is  no  evidence  upon 
whioh  to  hase  this  assertieni  in  faot,  the  record  is  rather  convincing 
that  she  entered  into  the  relationship  with  Michael  in  the  host  of 
faith.  In  Potter  v.  Clapp,  203  111*  592,  a  married  man  and  a  woman 
had  attempted  to  contract  an  illegal  ceremonial  marriage p  the  fiast 
wife  of  the  man  not  having  obtained  a  divore©  from  him  until  two 
years  after  her  husband  had  contracted  his  second  marriagej  mererthow 
lesBj  the  court  said  that  it  would  be  presumed,  not  only  that  the 
hushand  himself  had  also  obtained  a  divorce,  but  also  that  he  had 
done  so  before  he  contracted  his  second  marriage,  and  that  the  ooii«^ 
tinned  cohabitation  of  the  husband  with  his  second  wife  after  the 
impediment  had  been  presumptively  removed  would  be  proof  of  a  lawful 
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aarriago* 

Petitioner  axgaes  that  title  to  the  property  in  oontytTersy 
was  in  Michael  XJieKarchi  at  the  time  of  his  death*     IMe  contention 
iB  limited  only  to  the  perscmal  property,  TsecaUBe  the  real  estate  ^sas 
held  in  joint   tenancy  and  passed  liy  operation  of  law  to  Carrie 
SeMarehi »  "Rhe  survived  him«     On.  this  proposition  it  was  likevda« 
neceBsary  for  petitioner  to  affirmatively  prove  his  right  to  th« 
assets  he  was  olaiming*     The  defense  set  forth  %y  respondent  im.B  that 
he  had  no  property  whatever  belonging  to  the  ttiehael  Dellarohi  estate 
aad  there  is  no  evidence  to  the  contrary*     The  record  discloses  that 
Carrie  and  Michael  DeHarohl  had  worked  together  in  all  their  "busineso 
enterprises  and  kept  their  personal  property  in  a  joint  deposit  ^ox^ 
^ere  it  was  found  after  their  death*    Moreover »   the  heirs  of  Michael 
D^arohi  agreed  that  all  this  property  should  he  administered  in  the 
estate  of  Carrie  DeMarehi*     All  their  ventures  were  jointly  c endue tedp 
iilth  the  single  exception  of  the  saloon  husiness  \«hi oh  Michael  earried 
«»  for  a  period  of  time.     The  bulk  of  the  personal  property  consisted 
of  mortgage  notes*     These  were  payable  to  bearer »  and  upon  the  evi«* 
denoe  in  this  case  we   think  they  rightfiilly  belong  to  the   estate  of 
Carrie  13eMarehi* 

Various  other  legal  questions  are  raised  1»y  counsel  on  liotll 

sides,  but  in  view  of  the  conclusions  reached  herein  we  deem  it  un«» 

necessary  to  discass  them*     The  circuit  court  heard  the  ease  by  stip*' 

ulatlon  upon  the  printed  record  made  in  the  probate  court  *     The  pro-> 

1»ate  judge  had  an  opportunity  to  see  and  hear  the  witnesses  and  judgo 

of  their  credibility,  and  we  think  his  finding  and  judgment  that  the 

respondent,  as  administrator  of  the  estate  of  Carrie  DeMarohlf  de- 

oeased,  was  the  lawful  owner  of  all  the  assets  which  form  the  stftijeot 
of  the  controversy,  is  abundantly  sustained  by  the  evidenee.     Kie 
jud@nent  of  the  oiroult  court  is  reversed* 

Soanlan  and  Sullivan^  JJ*,  oonGU3R» 
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Appellant.  i  29  5i:A.    olg 

MB«  i^iBsiBisd  JUSTICE  smmo 

2)1LIVSR3D  THS  OPIMIOH  Oi"  TH^  COUET* 

Sally  Brosseity  plaintiff »  "brought  an  action  for  personal 
injuries  alleged  to  have  been  suetained  Ijy  her  through  a  eolllBlon 
vlth  an  automolsile  driven  "by  Aogust  ¥•  Hlatz^  defendant}  as  she 
vas  eroBslng  Lincoln  arenuOf  in  Ghloago  "between  intersections* 
Trial  was  had  Tjy  jury,  resulting  in  a  verdict  of  guilty  and 
assessing  plaintiff's  damages  at  |;3y000>     The  jury  also  returned 
a  special  finding  answering  in  the  affirmatire  an  interrogatory 
as  to  whether  defendant  was  ''guilty  of  wilful ,  wanton  and  malicious 
oonduet*"     After  overruling  motions  for  judgment  notwithstanding 
the  verdiet,  for  a  new  trial*  and  in  arrest  of  judgment,  the  court 
entered  jud^ent  on  the  verdiot*     This  appeal  followed* 

The  eooplalnt  alleged  in  siibstanoe  that  Septem'ber  S8,  1934, 
defendant  was  driving  an  automohile  in  a  northerly  direotion  <m 
Lincoln  avenue,   at   or  near  4800  north}  that  plaintiff  was  crossing 
the  street  from  east  to  west  between  interseotiotts,  and  that  she 
was  at  all  times  in  the  exercise  ©f  due  care  and  caution  for  her 
own  saf etyi   that  defendant  negligently  and  carelessly  drove  hie 
automohile  in  a  northerly  direction^  striking  her,  in  consequenee 
whereof  she  was  seriously  and  permanently  injured?   that  defendant 
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'  "did  one  ox  the  other  of  the  f  olloulag  acts  which  oatised  injuries 
to  plaintiff" J     Carelessly  and  negligently  drove  his  autcaaol3ile  at 
an  exoessire  rate  of  Bpeed»  in  accordance  Mth  the  location*  in 
violation  of  sec*  22  of  the  Motor  Vehicle  Aet  of  this  State »  without 
keeping  a  proper  outlook  for  pedestrians  on  the  highway  or  sounding 
a  horn  or  other  signal  of  his  approaoh»  and  that  he  "willfully  &rsi 
Wantonly  drove  said  autcmo'bile  at  an  exceselTe  rate  of  speed*  in 
aeoordance  with  the  location  aforesaid*** 

The  evidenoe  discloses  that  the  accident  ooourred  Bepte^er 
28f  1934»  at  about  two  o^cloelc  p»Bi**  in  froit  of  4745  Lincoln  avenue* 
on  the  east  side  of  the  street*     Lincoln  avenue  is  one  of  the  laain 
thoroughfares  extending  throu^  Chioago  northwest  and  has  two  street 
ear  tracks  along  the  center  of  the  street*     biddings  avenue  is  an 
east  and  west  street  south  of  Lawrenee  avenue*  and  ahout  150  feet 
south  of  the  eeene  of  the  accident*     On  the  day  in  question  autO' 
mohiles  and  trucks  were  parked  close  together  on  the  east  side  of 
the  street*     Defendant  was  driving  a  Fontiac  sedan  north  on  Lincoln 
avenue*  at  a  rate  of  speed  varying  from  15  to  35  Biiles  an  hour* 
according  to  the  evidenoe*  on  the  east  rails  used  hy  north  hoimd 
street  ears*     He  testified  that  he  was  looking  straigSxt  ahead  and 
saw  no  one  standing  hetween  the  north  and  south  hound  ear  tracks* 
As  he  proceeded  north  he  oliserved  two  trucks  and  a  touring  ear  parked 
on  the  east  side  ef  Lincoln  avenue*  several  feet  from  the  curh*  and 
i^en  he  reached  the  center  of  the  4700  tlook  a  wouan  suddenly  stepped 
out  froft  hetwe^s  two  ef  the  trucks  m&  ran  in  front  of  his  oar}  that 
he   "slaamed  on"   tlus  brakes  and  stopped  his  ear{   that  when  he  first 
observed  her  she  was  only  about  five  feet  from  hie  ear*   too  late  to 
avoid  the  accident* 

Two  of  plaintiff's  witnesses*  Jeanne  H*  Liebiaan  and  Harry 
Liebiaan*  her  husband*   testified  they  were  seated  in  an  automobile* 
double  parked*  cm  the  west  side  of  Lincoln  avenue  and  north  of  the 
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scene  of  the  aooident,  and  "both  said  that  they  saw  defendant's  car 
at  Siddings  street,  the  first  intereectioa  to  the  south|  that  plain- 
tiff w&a  standing  in  the  eaet  or  north  "boiand  tracks >  facing  westj 
with  a  hag  of  groceries  on  her  am»  waiting  for  the  passage  of  a  oar 
headed  south;   that  as  defendant* e  car  approached  plaintiff  took  two 
steps  forward  toward  the  west  and  defendant's  automobile  simultan- 
eously swerved  to  the  west,  hut  the  ri^t  end  of  the  husqper  struck 
her  and  threw  her  to  the  pavement.     Two  other  witnesses  for  plain- 
tiff eorr oh orated  this  erideneo* 

Plaintiff  testified  that  when  she  came  from  the  A«  &  ]^«  store 
she  stepped  from  the  curh»  passed  hetween  the  two  parked  trucks  and 
out  onto  the  street  ear  track*     There  is  no  eyidenoe  whatsoever  hy 
any  witness  that  she  looked  either  to  her  right  or  left,  and  none  of 
plaintiff's  witnesses  could  trace  her  moveaayents  after  leaving  the 
A*  &  !>•  store,  and  until  she  reached  the  oar  track,  except  Harry 
Liehman,  who  said  that  he  saw  her  c caning  from  the  sidewalk  on  the 
north  side  of  Lincoln  avenue,  saw  her  step  into  the  streets  hut  did 
not  notice  defendant's  automohile  until  after  she  had  heen  standing 
in  the  car  track* 

Because  this  case  will  have  to  he  retried^  we  refrain  from 
commenting  on  the  details  of  the  evidence*     It  is  apparent j>  however, 
that  plaintiff's  allegation  that  she  t^is  at  all  times  in  the  escerelse 
of  ordinary  oeure  for  her  lyan  safety  is  not  sustained  hy  the  evidence. 
Plaintiff's  counsel  argue,  however,  that  under  the  finding  of  the  jury 
in  response  to  the  special  interro^tory  that  defendant  was  guilty  of 
willful,  wanton  and  malicious  conduct,  the  question  of  contributory 
negligenoe  heoomes  iimaaterial*     MdB  raises  the  question  as  to  t/hether 
the  complaint  sufficiently  charges  wilful  and  wanton  misconduct,  and 
whether  the  evidence  sustains  such  a  finding  and  verdict.     The  issues 
are  not  cemplieatedj  nor  are  the  controlling  f a^ts  uncertain.  It  must 
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-be   conceded  that  plaintiff  left  the  store  in  the  center  of  th« 
■block  on  Lincoln  aTrenue;  that  the  street  was  lined  with  parked 
automobiles  eaid  tmekai  that  she  emerged  "between  two  of  these 
trucks,  and  in  order  to  ireaeh  the  point  where  the  aooideat  occurred 
she  was  obliged  to  pass  between  two  trucks  which  obscvire*  her  tratil 
she  emerged;  that  defendant's  ear  weus  proceeding  in  its  proper  laao 
of  travel,  and,  under  the  ordinances,  had  the  right  of  way*  It  is 
aleo  evident  that  defendant  had  his  oar  under  control,  because  ho 
testified  that  he  stepped  his  ear  within  fire  or  ten  feet  after  the 
collision*  and  there  is  no  count errailing  proof*  Plaintiff  was  unaUjI 
to  say  Trtiether  she  looked  or  took  any  precautions  for  her  own  safety 
before  leaving  the  ovcct   and  after  passing  between  the  trucks  to  the 
street  ear  tracks}  she  remembered  nothing  after  leaving  the  k*  k  V* 
store*  Upon  this  state  of  facts  we  are  impelled  to  hold  that  the 
verdict  and  speeial  finding  that  defendant  was  gtdlty  of  wilful  and 
wantoE  oonduot  is  contrary  to  the  manifest  weight  of  the  evidence* 

Defendant  devotes  considerable  space  in  his  brief  to  the  argtt- 
ment  that  the  complaint  does  not  charge  a  wilful  and  wanton  injury, 
alleging  no  facts  showing  either  wilful  oonduot  op  construetive  wilful- 
nessy  and  that  the  instructions  to  the  Jury  are  subject  to  the  criti- 
cism that  the  jury  was  permitted  to  find  elements  constituting  wilful- 
ness and  Wantonness  which  arc  not  alleged  in  the  complaint*  There  are 
also  other  criticisms  of  instructions  given  by  the  court*.  We  assume » 
however,  that  these  errors p  if  they  were  errors,  will  not  be  repeated* 

]?or  the  reasiaaia  gives  the  Judgment  of  the  Superior  court 
is  reversed  and  the  csuse  remanded^ 

Scanlan  and  Biillivan,  JJ«,  eoncure 


ad  i&asf^sja©'  ^Iotc^jsoo  x^^femr  rtes  sM  i>i!^  *Mjsdiia©l©f?  t^raJi^  *«*'feiT9  «aX« 

^IiSmssjs  S.3W  ^Hi-isiaX'i;     •lao'sq  sxtlXiarxo^jreo  oxr  ai  ffis»riy   btm  taoJtsilXo© 
X;S'S'U>?;  ffffo  xsrC  tro'l:  eiml^ir.'sse't^  ■^EitMS  af&o:^  10  iw?a[ooX  eHa  •seifitexfw  "^sa  «$ 

o-ii'    -J-sli  felojl  &?   foalX'Stirai  ei:B  &^  eJosl  "So  a^^S'ss  aixJii-  a&qU     .©to* a 
bxis  Xj!ftXi«r  le  ■^#Xifi?>.  ajB-w  t«.n]^ft«'t&fe  t-Eif*  gnifccil  X^slosfS  ftfl?.  ioibsav 

-.Ci,fllx&-  ftTxc'ci.'T;.  fior  -TO  v^oiff)«jo  XiflXiw  Tsi{*i:3  ^alwofis  a^o^l  ©»  s^f-^sa-^Xs 
-lulllw  giti^irx+irfaisoo  8*h0msX»  feiiil  0*  bodi-isrcsq  ssw  x^ui  s^d$  t^siA  walo 

iximo  Taltis^JtrS  cof;?  ^o  tfftJSiagfcjjt  Sff^f  H®vl^  -aiwasa'it  art*  -10% 

j,:'ObaiM&'s  9smo  ed*   ferns  btyirt&v^%  ei 


39632 

LOUIS  D.-:^'ICH, 

Appellant » 

Appellee . 


*RCM  3tjp::irior  court, 

POK  GOUITTY. 


29  5I.A.  612' 


MB.  HiSoinnra  justici  fke^hd 

KOLITSRSD  TH3  OPIHIQSf  0]?   TK2  COUHT. 


Lo\ils  Deitch,  plaintiff,  while  employed  as  a  crossiag 
flagman  liy  the  Chicago  Rapid  Trs-neit  Company,  was  struck  and 
injured  "by  an  automolaile   earned  and  operated  "by  Samuel  RulBenstein, 
the  defendant,  and  suit  was  "brought  to  recover  damages  for   the 
injuries  eustained.     Trial  by  jury  resulted  in  a  verdict  finding 
defendant  not  guilty,  upon  which  the  court,  after  overruling 
plaintiff's  motion  for  a  new  trial,  entered  judgment  in  favor  of 
defendant  and  against  plaintiff  for  costs.     Plaintiff  appeals, 

The  accident   occurred  i)ctober  22,  1952 »  at  about  6c30 
o'eloci:  in  tha  evening,  at   the  intereection  of  the   tracks  of 
the  Chicago  Kapid  Transit  Company  with  Harlem  avenue,  vifhich  at 
that  point  divides  Cak  Park  and  li'orest  Pa'jric.     ilarlem  avenue  runs 
north  and  south  and  is  oroesed  "by  the  east  and  westbound  tracks 
of  The  Chica,  0  Rapid  Transit  Company,  v»hioh  run  a-  grade  in  a 
su"bstantially  east  and  west  direction.     These  tracks  are  guarded 
by  two  pairs  of  crossing  gates,   one  pair  heing  south  of   t-he  tracks 
and  the  other  north,     -.t  a  distance  of  about   60  feet  Kouth  of   the 
Chicago  ilapid  Transit  Company*  s  tracks  are  the   tracks   of  the 
Baltimore  &  Ohio,  Chioafro  Tenninal  Railroad  Company,  v/hich  cross 
Harlem  avenue  at  grade.       The   tracks   of  the  latter  coiaps,ny  at  thia 
point  conBiBt  of   an  ear-t  and  westbound  track  and  rim  parallel  with 
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the  tracks  of  the  Chicago  Hapid  Transit  Company*  These  tracks  are 
likatfis©  guarded  hy  tYfo  pairs  of  crossing  gates,  one  pair  "being  south 
of  tiie  tracks  and  ths  other  north* 

Plaintiff  wafo  employed  as  a  crosBing  flagjaan  "by  the  Chicago 
Bapid  Transit  Jompanyp  and  Ms  duties  required  him»  upon  the  ajyproach 
of  a  train  over  the  tracks  of  his  eirrployer»  to  Tslow  hln   whistle,  go 
out  in  the  center  of  the  street  and  flag  ths  traffic.  On  the  day  in 
question  he  was  standing  on  the  north  side  of  the  south  east  gate 
post,  at  ths  Chicago  Rapid  Transit  Company's  crossing.   hile  standing 
in  that  position  he  saw  a  westlsound  train  Just  leaving  the  Home  avenue 
station,  three  "blocks  east  of  the  liarlem  avenue  crossing.  He  there- 
upon went  out  ontc  the  Rapid  Transit  crossing  to  flag  the  traffic  on 
Harlem  avenue  in  anticipation  of  the  approaching  train,  and  while  on 
the  crossing  was  struck  "by  an  autoaobile  driven  "by  defendant  in  a 
northerly  direction  on  Karlem  avenue,  and  was  severely  injured  as  a 
result  of  the  impact  * 

^Jefendant  had  stopped  for  a  traffic  light  at  Garfield  street, 
whieh  is  the  first  intersection  isouth  of  end  approxime-tely  400  feet 
from  the  crossing.  As  he  approached  the  tracks  the  gates  were  in  the 
air.  It  was  a  dark  and  drizzly  night,  and  although  the  crossing  was 
well  lighted  defendant  contends  that  he  was  unable  to  see  plaintiff 
until  such  time  as  he  suddenly  appeared  in  front  of  the  oar,  and  that 
it  was  impossrihle  to  avoid  hitting  him.  At  the  time  of  the  impact 
plaintiff  stood  in  the  street,  facing  west  or  northwest,  and  held  a 
lighted  red  lantern  either  in  his  hand  or  over  the  elbow  of  his  right 
arm,  which  defendant  says  he  could  not  see  because  the  view  of  it  «fas 
shut  off  by  plaintiff's  body.  The  evidence  is  conflicting  as  to  the 
rate  of  speed  at  which  defendant  was  traveling.  Plaintiff  testified 
that  he  blew  a  whistle,  but  defendant  contends  that  he  did  not  hear 
it,  nor  did  he  hear  the  crossing  bell  v^hich  was  rung  almost  simultan- 
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eeusly  Tsdth  the  occurrence  of  the  accident »  and»  ae  he  contends 
too  late  to  constitute  a  warning* 

It  is  urged  as  ground  for  reyersal  that  the  rerdict  of 
the  Jury  and  the  judgment  are  against  the  manifest  weight  of  the 
evidence,  that  the  court  erred  in  excluding  competent  evidence  on 
hehalf  of  plaintiff,  and  in  admitting  improper  and  prejudicial 
evidence  offered  by  defendant,  and  that  the  court  erred  in  giving 
improper  instructions  to  the  jury  at  the  req.uest  of  defendant,  over 
plaintiff's  ohjection.  One  of  the  instructions  given  to  the  jury 
at  the  request  of  defendant  is  as  follows:   '*It  was  Just  as  much  the 
duty  of  the  plaintiff  to  look  out  for  and  use  ordinary  care  to  avoid 
heing  injtired  on  the  occasion  in  question  as  it  was  the  duty  of  the 
defendant  to  look  out  for  and  use  ordinary  oare  to  avoid  injuring 
the  plaintiff.  The  defendant  was  not  held  in  law  to  any  higher 
degree  of  caxe  than  the  plaintiff."  It  is  argued  that  this  instruc- 
tion was  misleading  because  it  placed  plaintiff  and  defendait  on  the 
saaie  basis  with  reference  to  the  care  to  be  exercised,  and  overlooks 
the  factual  situation  in  the  case.  The  undisputed  evidence  discloses 
that  it  was  the  duty  of  plaintiff  to  go  out  on  the  crossing  and  flag 
traffic,  and  it  is  argued  that  if  ordinary  care  on  the  part  of  plain- 
tiff were  to  be  determined  by  the  same  standards  as  those  applicable 
to  an  ordinary  pedestrian,  plaintiff  would  not  have  been  able  properly 
to  perform  Ms  duties  as  a  crossing  flagman.  He  was  required  to  go 
on  the  crossing,  whether  an  ordinarily  prudent  person  vSio  had  no 
such  duty  would  have  doae  so  or  not,  and  while  there  he  had  the  ri^t 
to  assume  that  drivers  of  vehicles  would  take  notice  of  him  and  exer- 
cise care  not  to  injure  him. 

Ihat  constitutes  ordinary  care  on  the  part  of  a  person  whose 
duty  requires  him  to  be  in  the  street  has  been  discussed  in  various 
decisions  in  Illinois  and  elsewhere. 


wo  soHsfoivo   c?£ta^©<X«»o  3i5lfei;I«i«»  al  bO'X'iSi  .^txto-^  »d.i  i^i   t®oti&blv» 
iMl^lbvlQiq,  bits  xsqo'i^acx  snij^tiraba  ul  Sab  ,  tl'liiii^Xq  lo  liJsxfatf 

v:;;  ^.vJ^S  euso JtjrfWT J 5iil  Oil*   Ic   6«0     ,fioio'oat(fo  e'llic^aiiBXq 

::;  i£oi/JH  ys  Jaw^  bjbw  *I"      ;  awoXXo'i  uu  r.):  Juafon&leSt  1o   S'aeifpa'X  «;rfc^  i& 

biovji  oo    ©tj3o  i:%jBmbTco  seuj  &m?  lol  >^wo  atooX  o^   lliinlfiXq;  dri*  lo  ■^iJ-x/ft 

Bi3;X*»tKi  6iOT-£j  0^   sxeo  Y^sxiibTO  eai;  bus  r£0%  d-iro  ifoc  ;&H9l96 

-oss7jaal  oMi  istt:^  bewgts  el  *I     "t 'ili;JHi.f?Xq:  arf^  xtfi£i;J   a'teo  lo  ssrrse'o 

»i{*  no   ;r  ttiibnals  b  bfl^  llxiflxiiXii  beosXq  d'i  oajuj30»cr  atii&aeXaiia  aaw  noi^ 

^ooXtisvo  &na  tb»ai:osox©  acf  od^   si.so  ©rfd   oa-   ©oisais'ioi  rfd'iw  alaarf  stsjse 

asadloaib  ©on®biv9  b©*£rqai!)xiw  arfT     .saeo  erU  ax  flol;J.;j;/;fxT  Xa^x;J>oo1  srf* 

S«X1-  bn&  sfltiaao^o  sxfcf   no  iiro  0:5  o5   lliittl^slq  TtO  X*»^  »^*  ««*  *i  **^* 

-fcl^Xq  Ic   ^xoq  arfJ-  «o   o'Xbo  -^tsflib^co  Ix   i.arid   60i;  ^  oi'llsi* 

oldnQllqci^  ©aojcf*  a«3   abitsbn.s;ta  ODSjea   9di  -^cf  6enXiBas;fob  ad"  0 

-f^X^©q:CTq  ©Xflfa  if»e<f  »vsrl  ;J'0n  bXjBow  Vliiai&Lq  tjcrai-x^asbsq  Tcxcuibio  na  0* 

OS  oJ-   f)eiitfp©')C  a.ew  &H     .asos^J^'i  BK^taaoio  js  a.r  '.loq  00* 

on  b.&ti  oiiw  isoateq  ia&bBTiq  ^Xitisnxt.  t    niaaoio  aixfcf  no 

*££a±t  «il;5   barf  ©xf  sisiio   «..XMw  &a.3   «3t)fi  lo  i>  av«ri  ftXifOw  Tj^fwb  iioua 

-leaco  bos  auxf  lo   ooi^on  ©slai   bXuovv  aaXoidsv  "lo  aiovl'xb  isidi  acmaas  0* 

•  atixf  siw(,«i  oJ   ;'Gn  stso  ©alo 
eaorfvj-  noaasq  «  lo   Jxaq  arf;f  xio   aiso  ^jaanibio  asiti/d'l^^axipo  *ajtf»7 
ajtroiijsv  nx  feesax/oeib  n&ea"  aeri  isf^tis   sdi  al  gcT  oi'  mtii  aatJtwpaa  XJ^*^& 

, ©"xorfweaXs  tes  alortiXXI  at  eiaolBlceb 


-4- 

In  Beyrent  v.  j:ap.lajp»  315  Pa.  353»  plaintiff,  a  school 
janitor »  who  v/as  acting  as  a  traffic  officer  to  protect  children 
crossing  the  Btreet,  T.ms  struck  "by  an  autoiaoMle.  :aiortly  after 
3j30  p*iii«  ,  on  the  day  in  question,  while  it  was  raining-,  he  was 
standing  in  the  center  of  the  intersection  in  the  performance  of 
his  duties  as  traffic  officer,  wearing  a  policeman's  cap  and  badge 
and  had  a  policeman's  whistle,  and  was  struck  from  "behind  by  defend- 
ant's automobile.  At  the  time  of  the  aooidant  hs  was  looking  in  the 
opposite  direction  and  did  not  see  the  approaching  car.  The  court 
held  that  under  the  circumstances  of  that  case  the  court  erred  in 
entering  a  compulsory  nonsuit,  and  reversed  the  judgment  vfith  a 
procedendo.  In  discussing  the  question  whether  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of  law,  the  court  said 
(PP*  355«  356)  I 

"He  was  not  a  pedestrian  with  no  other  care  than  his  own 
safety,  but  was  at  work  in  the  street,  a  fact  which  is  properly 
to  be  considered  in  determining  whether  he  was  negligent.  (Graven 
■»■•  Pittsburgh  Railways  Co.,  243  Pa.  619;  Gecola  v.  gorty-four 
Cigar  Co.,  253  Pa.  623;  0.  Peters  v.  Schroidery  290  Pa.  217.} 
Hot  only  did  he  have  a  right  to  bo  where  he  was,  in  the  center  of 
the  intersection,  but  it  was  his  duty  to  be  there  to  safe^juard  the 
children  who  were  returning  from  school,  some  of  v/hom  were  obliged 
to  cross  the  street  at  this  point.  The  school  authorities  deemed 
it  necessary  to  station  him  there  for  that  purpose.  He  was  not, 
as  a  matter  of  law,  required  to  keep  a  c  aitinual  lookout  to  the 
north;  he  was  entitled  to  assume,  or  at  least  the  jury  could 
reasonably  find  that  he  was  entitled  to  assuiae,  that  the  drivers 
of  vehicles  approaching  from  that  direction  would  observe  his 
presence  and  avoid  him." 

^n  Xenodochius  v.  Fifth  Aye.  Coach  Co.,  129  App.  Div.  26 j 
113  IT.  Y.  S.  135,  a  policeman  attached  to  the  traffic  squad  was  held 
not  guilty  of  contributory  negligence,  and  a  judgment  in  his  favor 
was  affirmed,  where,  while  v/alking  three  or  four  feet  to  the  left  of 
the  center  of  the  street,  on  the  way  to  the  place  where  he  waa  assig- 
ned, he  was  struck  from  behind  by  a  vehicle  traveling  on  the  wsrong 
side  of  the  street.  The  court  said  that  a  person  not  engaged  in  the 
public  service  injured  under  such  oircumstanoes  v/ould  be  guilty  of 
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negligence,  "but   iiiat  a  &±ffe-T3nt  rule  ajiplisa  in   the  case  of  persona 
engaged  upon  the   street;   that  the  duties  of   the  plaintiff  were   to 
regtilats  traffic  in  the   street,  Ti?iiere  his  presonce  was  rsqiiirod;   that 
he  might  have  exercised  a  greater  degree  of   caution  and  avoided  the 
accident,  hut   that  he  v/as  not  called  upon  to  exercise  the  care   that 
would  h©  required   of  a  stranger;   that  he  had  a  right  to  astsume  that 
persons  driving  in  the  etreet  woizld  know  that  officers  were   there 
"Whose  duty  it  was  to  regulate  traffiCf  and  that  those  approaching  froa 
the  north  would  keep  to  the  right;   that  he  was   only  required   to  exer- 
cise the  degree  of  caution  that  might  he   expected   of  an  officer  en- 
gaged in  such  duty. 

'^^  gita Simons  v.  Isman,  166  App.  Div.,262,  151  U.  T.  B.  552 
(affirmed  in  219  if,  Y.   610),  a  police  officer,  while  performing  his 
duty  was  run  into  and  killed  by  an  automobile,   and  the  court  held 
that  Tshile  he  was  undoubtedly  required,   in  viev/  of   the  work  assigned 
to  hiffii)   to  use  reasonable  care  to  prevent  being  run  over,   that  he 
vT&c  not   obliged  to  use   the  same  degree   of  care  that  woiild  be  required 
of  an   ordinary  pedestrian;    the  court  stating  that   the   rule  to  be 
applied,  in  view  of  the  work  whiciih  he  T^as  doing,  was  similar  to  that 
applied  to  persons  who  are  employed  by  a  municipality  to  work  upon 
the  public  streets. 

^°  ^Qoni  V.  McMillan^   287  111*  App*  579,  we  had  occasion  to 
pass  upon  the  duty  of  the  driver  of  a  truck  on  a  public  highway  who 
struck  and  fatally  injured  plaintiff's  intestate,  who  was  employed 
as  a  workman  in  constructing  drainage  ditches  along  a  highway  north 
of   the  Village   of  Maywood,  and  held  that  drivers   of  vehicles  must  take 
notice   of  men  working  on  the  highway  and  to  exercise  care  not  to  in- 
jure them,  and  that  a  workman  has  a  right  to  assxaae  that  this  will  be 
done.     Citing  lETe bring  v.  Monroe  Stationary  Co.   (Mo»  App.)  191  S*  W« 
1054 J     Cameghi  v.   Gerlach,   208  111*  App»  340. 
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In  LotilsTille  a»  Qo»  t.  OffutV,  24©  Ky«  508,  ic  was  held 
that  the  q.uestion  of  contributery  negligence  was  for  the  jury  where 
a  traffic  officer  was  struck  "fay  a  Ijua  as  he   stepped  froa  a  concrete 
safety  platform  used  by  street  railway  "busseSf  in  an  atteffipt    bo  stop 
an  automobile  which  was  isrongfully  laeing  driven  on  the  inside   of  the 
safety  zone.     Counsel  there  argued   that  it  was  the  officer's  duty  to 
direct   the  traffic  and   to  be   on  the  lookout  for  approaching  bUBses 
or  oars;   that  he   stepped  immediately  in  front  of   the  "bus  v/ithout 
making  any  effort  to  learn  of  its  approach^  and  tliat  the  case  was 
analogous   to  that  of  a  foreman  or   track  walker  who  was  generally 
denied  a  recovery,  hut   the  court  pointed  out   that  an  examination  of 
such  cases   shov/ed  that  a   recovery  was  denied  upon  the   ground  that  it 
was  the  duty  of  the  injured  employee   to  he   en  the  lookout  for  passing 
trains,   and  for  that  reason  he  was  not  entitled  to  a  lookout  or  warning 
of   the  train's  approach,  but   that   in  the  case  r;t  bar  the  situation  was 
altogether  different;      that   the   officer  was  not  employed  by  the  rail- 
road company  to  be  on  the  lookout  for  an  occasional  bus  or   street  car 
operating  on  a  fixed  schedule;   that  on  the  contrary  he  vm,s  employed  by 
the  city  to  direct   the  traffic;   that  he  ?/as  at  a  place  where  busses 
and  street  cars  and  other  motor  vehicles  were  constantly  going  and 
coming;   that  in  the  very  nature   of   things  he  could  not  direct   the 
traffic  and  look  after  the' traveling  public  without  having  his  atten- 
tion diverted  from  approaching  busses,  and   that  for  tMs   reason  the 
driver  of    the  bus  owed  him  the   same  warning,   the   same  lookout,  and   the 
same   speed   that  he   owed  to  any  one  else  at   the  place   of   the  accident» 
and  that  he  had  a  right  to  assume  that  this  duty  would  be  performed. 

In  Kinp  v.   Green,   7  Cal.  App.  473,   94  Pao.  777,    the  court,  in 
discussing  the  question  of  contributory  negligence  on  the  part  of  a 
laborer  working  in  the  streets,   said   (pp.  476-477): 

"Had  a  pedestrian  with  no  occupation  requiring  Ms  presence 
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in  tlmt  part   of  tliG   street  devotad  to  tliB  use   of  rehiolesj  Taeen 
struck  "by  a  passing  rehiole  Vifbile  he  was  'backi.nt,  along   bhs  roadway 
■without  looking;  to  oes  where  he  was   going*  it  is  clear   tlmt  he 
v,rould  have  been  giiilty  of  contributory  negligence.      (l<ioBi  v, 
Smpiro  Laundry  Op* »   117  Gal.   2GQt   48  Pac .   185  •)        But   the  rij^hts 
of  a  laborer'  whose  duties  require  him  to  be  in  the  roadvifay  onnnot 
be   determined  by  the  Besae   rule,     ilot   that  he  is  bound   to  exercise 
any  less  care,  but  because  the  care   to  be  exercised  must  bo 
determned  froia  a  different   standpoint." 

I?rom  these  various   decisions*   and   otaera  cited   and  discussed 
in  92  A.  L»  B.  1518 »  we   ta?®  it   to   -oe  the  law  -ihtit  parsons  engaged 
upon  the   street,   either  ns   jyorloaon,  police   officers   or  eii^loyees 
required  to  regulate  traffic?  whose  presence  is  required  in  the 
street,  are,   of  course,  boxind  to  exercise  care  £ind  oaubion  for  their 
own  ssfety,  but   they  are   required   to  exercise  only  that  degree  of 
oaution  that  might  be  expected  of  a  person  engaged  in  r.uch  duty. 
V^liat  is  reasonable  care  depends   on  the  facts?  and  oircuiostances,   of 
v;hich  the  Jury,  under  proper  instruotions,  are  to  ba  th-:;   judges* 
(Chicago,  Burlington  &  Quinoy  Railroad  y.  Pollock,  195  .:ii.  15 o.) 
we  are   of   the  opinion  that  the  instruction  complained   of  is  not  in 
oonformanoe  with  the  established  rule  of  law*     It  is  ipisleadiaj^  and 
might  well  have  produced   the  verdict  in  favor  of  defendant.  Because 
the  instruction  deals  ?dth  the   question  of  negligence  and  contributory 
negligence,  which  constitute   the  baeis   of  plaintiff 'e>  right  to  re- 
cover, it  was  of  vital  importance  that  the  jury  should  have  been 
correctly  and  carefully  charged. 

Inasmuch  as  the  cause  will  probably  be  retried,  we  refrain 
from  GoBBnenting  on  the  credibility  of  v/itnesses  and  the  weight   of   the 
evidence.     Suoh  errors  as  may  have  occurred   on  the  admissibility  or 
rejection  of  evicence,   relating  to  the   workmen's  Compens   tion  r,ct  and 
the  testimony  of  physicians  as  to  certain  X-ray  photographs  taken  but 
not  introduced  in  evidence,  and  in  the  giving  or  reftisal   of   other  in- 
structione,  will  in  all  likelihood  not  be  repeated  upon  the  retrial. 
The  judgment   of    tha  Superior  court  is  reversed  and  the   cause  reaianded. 
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Soanlan  and  Sullivan,  JJ.,  Gonour* 
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MR*  ERESiDiua  JtrsTiCii:  jRimn 

nSU73KBD  TE3  OPIUIOH  OF   ZBS  OOUKT. 


Peter  Motirin»  also  known  as  Peter  Morin*  was  eisployed  1»7 
the  (^eat  Horthem  Hail'way  Company  as  a  seoti on-hand  and  was  in~ 
Bured  under  a  group  ln6\a'an«e  policy  issijsd  hy  the  Metropolitan 
life  Insurance  Coaptjay*   defendants     Under  the  certificate  of  insur- 
anoe  issued  to  hloif  hie  brother 9  John?  plaintiff  hexeinf  was  desig-* 
Bated  as  Iseneficiary*     On  oepteoiber  2y  1935  9  feter  was  struclc  \j  a 
Great  Horthem  Railway  Company  freight  train  and  on  Bepteniber  22 » 
1935,  he  died  from  the  injuries   sustained*     His  brother;  John^  as 
beneficiaryt  brought  an  action  under  the  double  indesnity  prorisions 
of  the  policy*  aiid  pursuant   to  a  trial  by  jury  recovered  Judgment 
against  defendant  in  the  sum  of  tl|029*78  and  009ts»  frcm  which  this 
appeal  is  taken  by  defendant* 

Plaintiff*  B  statement  of  olaim  alleges  that  while  the  poli<gr 
was  in  full  force  and  effect  Peter  Mourin  was  accidentally  struck  by 
a  railroad  train  near  the  town  of  Hibbing.Minnesota,  and  as  a  result 
of  the  injuries,  and  solely  throu^  violent*  external  means  1  and 
directly  and  independently  of  all  other  causes,  died  as  a  result 
thereof  t  that  defendant  lias  paid  the  B\m  of  |1,000  on  account  of  the 
death,  and  that  suit  is  brought  for  the  additional  $1,000  under  the 
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provisions  of   tlie  policy  proTiding  for  double  indeamlty* 

Ihe  affid£,vit   of  defense  admits  tliat  the  certificate  of 
insurance  had  issued  to  Peter  Mourln;   sets  forth  the  previeionB 
of  the  policy  with  reference  to  douTale  indoionity  pajntaent;   arere 
that  the  policy  does  not  cover  aocident»   injury,   death,   or  other 
loBs,  caused  wholly  or  partly,   directly  or  indirectly,  "by  disease 
or  "bodily  or  mental  infirmity,    or  Toy  medical  or  eurgicrl  treatment 
thereof,  nor  by  self-destruction  or  self-inflicted  inquiry,  while 
sane   or  insane;  and  it  is  averred  that  the  death  of  Peter  Mourin 
was  caused  wholly  or  partly  or  directly  or  indi:^ectly  by  disease   or 
bodily  or  mental  infirmity,  and  that  his   death  was  brought  about  by 
a  temporarily  deranged  drunken  condition  or  by  self-destruction  or 
self-inflicted  injury,  and   therefore   the  defendant  denies  liability 
under  the  double  indemnity  provision  of   the  policy. 

Before  the  taking  of  any  evidence  upon  the  hearing,   defend- 
ant moved  to  strike  from  its  affidavit  of  merits  the  defense  that 
Vonrln*B  death  was  caused  by  "self -destruction  or  self-inflicted 
injury,"  and  the  cause  proceeded   to   trial  upon   the  affidavit  of 
merits  as  modified* 

It  appears  from  the  evidenoe  that  Mourin  worked  as  a  section- 
laand  on  the  tracks  of  the  Great  Northern  Railway  Gompaziy  near  Hibbing, 
Minn*     He  lived  in  a  shack  or  car  near  the  railroad  tracks  at  Leetonia» 
whloh  is  about  two  miles  fr<m  the  center  of  do'vmtovm  Hibbing*  On  Sept- 
ember 2,  1935,  which  was  Labor  dayf  he  worked  until  approximately 
10:30  in  the  morning,  and  had  the  rest  of  the  dsy  to  himself*  He  spent 
the  afternoon  in  town  purchasing  supplies  and  groceries,  and  was  last 
seen  at  about  7  p«m«,  apparently  sober  and  in  a  happy  frame  of  mind* 
In  order  to  reach  his  hone  in  Leetooia,  it  was  necessary  for  him  to 
walk  a  distanoe  of  approximately  five  or  six  blocks  along  the  railroad 
right  of  way  to  a  point  directly  across  from  his  haae  and  then  to  oross 
%^  doable   set  of   tracks  in  order  to  enter  his  cottage  or  shack.     The 
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grooeriee  -whieh  he  had  purchased  consiBted  of  meat, "bread  a.xA  ^ggB, 
■eMch  be  oc.rried  in  thz'ee  separate  packages.     At  about  3:20  o'clock 
that  evening*   an  ore  train  consisting  of  a  locoinotive  tender  and 
forty  loaded  ore  cars,   as  v/ell  as  &  cahoose  attaohod  to  the  rear  ©f 
the  train,  was  travelling  west  on  the  ^outh,   or  left  side   of   the 
double  traejc*     Mouzin  was  struek  137  that  train  directly  in  front  of 
his  home,  and  hie  hody  was  foimd  between  the  ninth  and  tenth  ere 
ears*     Els  right  arm  had  he«n  severed  and  was  lying  between  the  rail8» 
while  his  body  lay  between  the  two  sets  of  tracks*     ihe  egge,  bread 
and  meat  were  eeattered  about  his  body*     He  wa^  taken   to  a  hoepital 
and  died  September  22,  1935*     The  only  eyewltnessee  to  the  accident 
were   boeo  members   of   the   train  orew.     Others  who  testified  came   to 
the   scene  of  the   pxjcident  after  the  train  had  stopped* 

Andrew  Berlinger,  who  was  employed  ae  fireman  on  the  train 
In  eiuestion,   testified  on  behalf  of  defendant   that  he  vas  sitting 
on  the  left  hand  side  of  the  oab,  looking  strc.ight  ahead*     By  means 
of  the  headlights  he  first   observed  an  object  that  "looked  like  a 
bunch  of  paper  between  the  rails,     ^lihen  me  got  close  to  it  and  I   seoa 
the  head  moving  and  I  then  realized  it  was  a  man.     He  was  sitting 
dowii  stooped  over  forward  so  you  could  see  the  "back  rim  of  his  hat* 
Hie  head  was  about  a  foot  and  a  half  above  the  ground*     He  T:as  facing 
east*  ***    Prior  to  the  time  of   the  accident  no  signal  had  been  given 
since  we  left  the  Kerr-Hahonine;  crossing  ***  three-quarters  of  a  mile 
from  tlM  soene  of  the  accident  ****      je  were  going  between  15  and  20 
Biles  per  hour." 

Jaaes  LaDoke,   the  englnoer,  testified  that  "by  means  of    th« 
headli^t  ke  could  see  about  8,000   to  W,000  feet  ahead  of   the  loco- 
mot  ire,  hut  that  he  did  not  realize  that  a  man  was  sitting  on  the 
track  until  the  engine  was  approximately  500  feet  from  where  plain- 
tiff was   struck*     He  stated  that  Mourin  was  sitting  on  the  tracks, 
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with  his  head  in  his  hands  and  his  arms  crosswise  in  front  of  Mm 
resting  on  his  knees »  "but  that  it  was  not  until  he  saw  his  head  'bo'b 
slightly  that  he  realized  it  was  a  hiaaan  Iseing*   *He  appeared  to  "be 
two  feet  high  the  way  he  was  sitting.  He  was  a  frail  thin  aan.  1 
was  a'bout  200  feet  from  him  when  the  "brakes  started  to  tate  effect 
to  stop  the  train.  He  made  no  motion  or  any  movement  "between  the 
time  I  saw  him  and  the  time  I  hit  hiM  other  than  he  moved  Ms  head. 
He  made  a  motion  of  two  or  three  inches  up  and  down.  He  were  a  hat. 
It  was  dark.  He  had  a  Jacket  on** 

There  is  no  evidence  to  explain  why  Honria  had  decided  to 
sit  down  between  the  tracks  and  defendant's  coimsel  argue  that  "the 
only  logieal  explanation  wMch  ean  "be  adraneed  for  Mb  strange  aotiona 
is  either  drunkenness  or  suicide."   Inaesnuch  as  the  defense  of  sui- 
cide had  'been  eliminated  from  the  case,  the  only  remaining  theory  of 
defense  is  that  Mourin  was  under  the  influence  of  liquor,  and  it  is 
urged  that  plaintiff  had  the  burden  of  proving  that  death  was  th« 
result,  directly  and  independently  of  all  other  causes,  of  Ijodily  in- 
juries sustained  solely  through  violent,  external  and  accidental 
means,  and  was  not  caused  wholly  or  partly,  directly  ot  indirectly, 
hy  disease  or  "bodily  or  mental  infirmity,  and  that  plaintiff  failed 
to  meet  tMs  "burden  imposed  upon  Mm  as  a  condition  precedent  to  re- 
corery.  There  is  evidence  that  Mourin  had  some  beer  at  Leetonia 
"before  proceeding  home,  and  two  mem^bers  of  the  train  crew  testified 
that  Ms  "breath  smelled  of  liquor,  "but  there  is  no  evidence  that  he 
had  anytMng  to  drink  except  beer  that  afternoon  or  evening!  or  that 
he  was  intoxicated.  Defendant  indulges  in  a  great  deal  of  speculation 
as  to  the  reason  for  Mourin' s  presence  on  the  track,  and  notwithstand- 
iag  the  elimination  of  the  defense  of  suicide  or  self-destruction, 
counsel  still  argue  that  Mourin  was  either  so  drunk  as  to  cause  hodily 
or  mental  infirmity  or  that  he  intended  to  cocimit  suicide.  They  say 
that  "it  is  quite  likely  that  about  the  oray  amusement  Peter  Mourin 
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had  was  his  drinking,  and  it  is  entirely  reasooahle  to  beliere 
that  he,  heing  unmsxried  and  with  no  rela tires  who  apparently 
oared  anything  ahout  him,   since  his  hr other,   the  plaintiff,  had 
not  Be«n  him  for  fwelve  years,   decided  it  was  not  worth  while  to 
continue  v^orking  as  a  section-hand*     This  idea  might  have  heen 
brought   to  mind  by  drinking.     The  mere  fact  that  some  of  the  plain- 
tiff's eridance  showed   that  he  was  of  a  happy  disposition  dees  net 
prove  that  afc   the  time  he  vkib  sitting  Tiet^een  the  tracks  he  was 
still  of   that  disposition.  ****       Since  defendant  caused   the  theory 
of  suicide  or  self-destruction  to  he  eliminated  frc«  its   affidavit 
of  merits,  it  can  no  longer  1»e  heaVd  to  urge   that  defense* 

The  only  remainint   theory  is  that  at  the  time  of   the  accident 
Mourin  was  sitting  in  a  drunken  and  stupefied  condition  and  unable  to 
rise  frcm  his  crouched  position  on  the  tracks  t.nd  tijus  prevent  lieing 
struck  by  the  train.     Ho^fcerer,   the  evidence  does  not  sustain  this 
contention,  and  the  conclusion  is  reached  by  pure   spectiiation*  If 
defendant  had  desired  to  make  drunkenness  on  the  part  of  the  assurod 
an  exception  to  recovery  under  the  policy,  it  would  hare  been  a  siaplo 
matter  to  Iiave  inserted  such  a  provision  in  the  contr^iot  and  to  hare 
stated  thjit  no  j  ecovery  would  be  permitted  in  the  event   of  accident, 
injury  or   death  brought  about  as   the  result   of  drunkenness*     Defend- 
ant 'isrrote  the  contract  and  could  easily  have  inserted  provisions  that 
v;ould  have  avoided  or  averted  the  possibility  of  reoovering  on  the 
theory  tnat  plaintiff  had  lost  the  use   of  his  bodily  and  mental 
faculties  because   of  into:d.cation.     In  Yollrath  r.  Center  Life  In- 
suraaoe  Go.^  243  111.  App.  131,   the  court  discussed  this  doctrine, 
and  said   Ip.  186):     "It   [the  insurance  coarpany]  not  wily  wrote  the 
language  but  when  written  it  knew  the  trend  of  decision  of   this  state 
on  the  probfible  points   of  controversy  that  might  gro^.^  out  of  it.  It 
might  be  unwlllinr  to  yield   to  the  doctrine  of  the  decisions,  but  it 
oould  provide  the  contract  with  terms    thiit  woiild  avoid  or  avert  it.'« 
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Plaintiff  fflade  a  prima  facie  case  of  death  of  the  instiret 
1»7  external,  violent  an<3  accidental  means,  and  it  was  tlien  incijiabent 
upon  defendant  to  show  that  the  death  resxilted  from  an  excepted  cause 
other  than  suicide,  that  dafen;::e  having  been  waived  hy  astrilcing  it 
from  the  affidavit  of  merits.  It  was  so  held  in  the  case  of  ITalty  y » 
yederal  Casualty  Co»,  S45  111*  App»  180 >  wherein  the  court  (p.  185) 
said  I  "'.Then  appellee  made  a  prima  faeie  case  of  death  frco  external » 
Violent  and  accidental  means  the  "burden  was  then  upon  ajjpellant  to 
show  that  the  death  resulted  from  an  excepted  cause*  (14  Ba  C*  L* 
1437 ;  General  '.pcidenti  gire  &  Life  ABBur»  por^,  v •  ^^esj^^  77 ' Okla* 
20,  185  Pao.  1085,  8  A.  L«  R#  318 J  Lioklelder  t>  Ipwa  State  Travelingf 
Men's  A8S«n>  184  Iowa  423,  166  N.  ^r»  363,  168  H.  T,'*  884 1  3  ..  L.  H» 
1295,)"  and  other  cases  cited* 

The  remaining  ground  urged  fomreversal  is  that  the  jury 
were  erroneously  instructed.  I'ho  charge  particularly  otiticized  is 
as  follo-wsJ  "If  you  "beliere  frc«  a  preponderanoe  of  the  evidenoe 
that  the  insured  at  and  before  the  tine  of  the  injury  n&s   aot  in  the 
exercise  of  due  care  for  his  own  safety  and  was  negligent  or  oareless 
and  voluntarily  and  intentionally  was  upon  the  right  of  way  of  the 
railroad,  and  if  you  further  "beliere  from  a  preponderance  of  the  evi- 
dence that  as  a  result  directly  and  independently  of  all  other  ea«s«8 
he  sustained  iiodily  injuries  solely  througM  viilent,  external  and 
accidental  means  that  resiilted  in  his  death,  you  are  instructed  that 
the  plsintil'f  should  nevertheless  recover  under  the  policy,  unless 
you  "believe  from  the  evidenoe  that  disease  or  mental  or  bodily  in- 
firmity contributed  to  the  accident." 

It  is  argued  that  there  was  no  issue  of  negligence  in  the 
case,  and  that  although  the  evidenoe  clearly  showed  negligenoe  on  the 
part  of  the  insured,  this  instruction  injected  into  the  case  an  issue 
which  was  not  before  the  court  and  had  a  tendency  to  misledd  the  Jury; 
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also  that  in  atteiiapting  to  sma  up  the  entire  case  the  eourt  omitted 
certain  aatsrial  portions  of  the  e  vi dene e .  As  to  the  latter  o'bjeC'- 
tion»  we  find  that  the  instructions  constituted  one  connected  "body 
©r  series,  and  the  portions  which  defendant  argues  were  omitted  from 
the  foregoing  instruotioa  were  included  and  repeated  in  other  parts 
ef  the  instruGtion  given  l»y  the  ceurt«  Inasmuch  as  the  defendant 
offered  testimony  relating  to  the  noise  ef  the  train  as  it  approached^ 
the  risibility  of  its  headlight  and  the  fact  that  deceased  "by  reason 
of  his  employment  was  fully  aware  of  the  dangers  in  walking  the 
tracks p  it  was  not  improper  for  the  court  to  charge  the  jury  on  the 
question  of  negligenee*  Defendant  injected  that  issue  in  the  case  "by 
its  own  testimonyi  and  its  cotmsel  argue  that  plaintiff  had  ai&ple  time 
to  get  out  of  the  w&y  ef  tke  train*  Obviously  the  only  purpose  ef 
this  testimony  and  argvuaent  was  to  show  that  Hoxurin  was  himself 
guilty  of  negligence »  and  unless  the  court  had  instnlcted  the  Jury 
that  his  negligence  did  net  constitute  a  defense  under  the  teims  of 
the  policy,  the  jury  would  hare  "been  justified  in  reaching  the  con- 
clusion that  Mourin  was  guilty  of  negligence*  and  might  hare  improper^ 
ly  rendered  a  verdict  against  plaintiff  on  that  issue*  In  Gostello 
▼•  federal  Life  Ina*  Co.*  259  111*  App#  321 p  an  action  was  brought 
upon  a  policy  of  insurance  having  similar  provisions,  and  the  evi- 
dence showed  that  the  assxired  attempted  to  board  a  street  oar  which 
was  then  travelling  at  15  or  20  miles  an  hour.  He  was  thrown  or  fell 
from  the  oar  and  sustained  a  skull  fracture  from  which  he  died.  It 
Was  there  contended  that  "there  was  no  injury  *by  accidental  means," 
and  m  discussing  the  question  the  court  held  that  oarelessness  or 
negligence  was  no  defense,  citing  Fidelity  &  Oasualty  of  H»  Y»  v. 
Morrison,  129  Ill#  App«  360{  Heller  r.  International  Indemnity  Oo»g 
238  111.  App.  361,  and  other  decisions*  The  defendant  in  that  case 
sought  to  oodvinoe  the  jxiry  that  drunkenness  of  the  deceased  was 
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covered  lay  the  policy  under  the  provision  "bodily  or  mental  in- 
firmity," T3ut  the  court  wo\ild  not  perait  the  introduction  of  evi- 
dence relating  to  the  alleged  drunken  condition  of  the  person 
injured. 

After  a  careful  reading  of  the  record  vro  have  reached   the 
oonoluBion  that  there  y/eb  no  evidence  from  which  the  Jury  would 
have  "been  justified  in  finding  that  Mourin  wae  suffering  from  any 
infinjiitieg  inentioned  in  the  policy,   and  that   the  evidence  sus- 
tains the  allegations  of  the  complaint  that  Mourin*e  death  was 

through 
effectecl/accidcntal  means »  as  alleged*     Therefore,  the  judgEnent 

of  the  municipal  court  is  affirmed. 

az?irmh;d. 


Scanlaa  and  Sullivan,  JJ.,  conetir* 
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SAMIIBL  G,  CURRST,  "^      /  ) 

Appellee « 


r»  /        y     .APPa;|.  raCM  StXPSRIOR  COURT, 

:aMMayT  B.  bmcew^jll*  sr.,    /         )  cook  ccuiirTYi 


and  kmns  BIACKSraiL,  Me 
wife»  et  al*f 

Ap„uant».  i    29  5  I, A.  613 

DELIVfiRSD  THS  OPnriQff  OF  THS  COURT* 

Samuel  Q*  Currey  filed  a  complaint   to  foreclose  a  trust 
deed  executed  "by  Jajoes  H*  Blaclnsrell,  deceased,   securing  an  indebt- 
ednesB  of  $^»000»  which  had  heen  reduced  lay  reaecm  of  payments  ea 
account  of  principal  to  $1»200»     Blackwell'e  heirs  were  made  parties 
defendant   to  the  complaint »  and  in  due  course  filed  their  azisver  smd 
a  ooimterclaia»   joining  Smart  &  Golee,  Ine*»  a  real  estate  firm  who 
negotiated  the  lean  and  managed  the  property  for  four  years  prior 
to  the  foreclosure »  and  Christian  J*   Golee»   trustee,  as  defendants. 
The  matter  was  referred  to  a  master,  ^^ho  found  ag^nst  the  defend- 
ant* end  recominended  a  decree  of  foreclosure  in  favor  of  plaintiff. 
Exceptions   to  the  master's  report  hy  the  dcifendants  were  overruled, 
and  e  decree  was  entered  in  conformity  with  the  master's  reccamoen- 
dations,  fr<»i  wMoh  the  defendants  appealed* 

Tk&  essential  faots  disclose  that  James  H*  Blaolcwell  ovmed 
a  parcel  of  real  estate  in  iiivanston,  Illinois,  improved  with  a  one- 
story  frame  residence  and  a  tv/o-apartment  brick  liuilding*     On  Nov- 
ember 10,  19S6,  he  negotiated  a  loan  with  Smart  &   Golee ,  Xno*,   of 
Iranstoa  for  #3,000,  evidenced  hy  a  note  and   secured  hy  the  trust 

deed  sought  to  he  foreclosed*     Shortly  after  executing  the  note 
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and  mortgage  Blaokwell  died,  and  Ms  heirs  paid  th.8  interest  due 
from  time  to  time  and  reduced  the  principal  from  f3»000  to  $1»200» 
WitMn  a  month  after  the  trust  deed  and  note  were  executed,  Saarf^ 
&   GFolee,  Ino*,   sold  the  saae   to  Samuel  G*  Gsartijf  plaintiff  hereiny 
who  paid  therefor  the  sum  of  $3f0l3»50»  as  evidenced  hy  Me  cheek 
dated  December  S,  1926f   drawn  on  the  State  Bank  &  Trust  CompanTi  of 
Iranston,  Illinois,  and  payahle  to  Smart  &  Golee»  Ine. 

Shortly  hefore  the  maturity  of  the  unpaid  principal,   on 
Ifovemher  10,   1931,   one   of  the  Blackwell  heirs  called  on  Smart  & 
Golee,  Inc.,  in  IslTanston*   and  requested  an  extension  for  tlixee  yeaw* 
The  extension  was  granted,  upon  condition  that  defendants  woxild  pay 
f90  for  matured  interest,  $75  for  an  extension  fee,  and  #500  oa  aocount 
of  principal.     These  Bums  were  paid  hy  defendaJtxts,  and  at  the  same 
time  a  written  asoignment   of   rents  was  given  Smart  &   Golee,  Inc., 
under  v/hich  it  managed  the  property  from  November  10>  1931,  tintil 
Octobers  1935*     iihen  the  foreclosure  complaint  was  filed,   the  1^1,200 
remainine  due  as  principal  had  matured,  and   there  imc  a  default  in   the 
payment   of  interest  for  more   than  a  year* 

defendants  filed  an  answer  to  the  complaint p  as  well  as  a 
coiuiterclaim  wherein  they  averred  in  substanes  that  Currey  was  net 
the  holder  and  owner  of  the  note}  that  Smart  &  Gfelee,  Ine«,  had  re*o 
presented  to  the  heirs  at   the  time  the  extensicna  was  made   that  it  «as 
the  orssner  and  holder  thereof  >  and  that  the  assignment  of  rents  was 
given  with  the  understanding  that  the  net  rentals  should  he  applied 
toward  payment  of  the  remaining  princij^l  and  Interest |  that  in  the 
period  of  four  years  during  which  Smart  &  Golee,  Inc.,  collected  the 
rents  and  managed  the  property,  various  tenants  were  allowed  to  re- 
main in  possession  without  the  parent  of  rent,  and   that  if   the 
property  had  heen  managed  with  reasonahle  dlllgenee  and  eare  there 
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would  hare  "been  enough  araila.'ble  frcm  the  net  rentals  to  ha.r&  paid 
the  entire  principal  and  interest*     It  is  averred  in  the  answer  and 
esunterclaim  that  Smart  &  (k>lee»  Inc.y  and  Christian  J*   C^lee*   the 
trustee,  entered  into  a  oonapiracy  Toy  -ssrhioh  they  allowed  tenants  to 
remain  in  possession  without  the  payaent  of  rent  so  that  there  would 
he  nothing  availahla  with  which  to  pay  interest  and   the  principal 
IndehtedneBS ,   and  thus  to   secure  the  property  for   themflelves  and 
Currey,   the  plaintiff.     The  counterclaim  joined  Smart  &  Golee»  Ine^ 
and  Ghristian  ff.  Colee,   trustee,  as  defendants,  and   Golee  filed  his 
answer  denying  the  averments   of  the  counterclaim.     The  decree  of  fore- 
clostxre  Is  ahsolutely  silent  as  to  the  issues  made  up  by  the  countea>- 
elain  and  answer  there  to »  and  laaisB  no  adjudication  as  to  the  affirma- 
tire  relief  sought  hy  defendants  in  their  ooxmter claim* 

It  is  first  urged  as  ground  for  reversal  that  a  laaterial 
alteration  was  made  in  the   trust  deed  after  it  was  executed  "by 
James  H.  Blackwell,  rendering  the  instrument  void.     The  alteratioa 
charged  appears   on  the  first  page  of   the  instrument,  and  refers  to 
the  principal  note  for  f»3,0''^0.     The  instrument  reads  as  follows s 
"Said  principal  note  Toeing  for  the  sum  of  ?hroe  Thousoid  and  no/lOO 
(?lS3,000)  Dollars,   due   and  payable  fire   (5)  years  after  the  date 
thereof."     A  red  line  was  apparently  drawn  through  the  words,   "Due 
and  payable  five   (5)  years  after  date,"  and  subseqtvently  erased,  but 
plaintiff's  witnesses  testified  that  the  note  is  in  the  same  condition 
now  as  it  was  before  Blaolcwell's  signature  was  attached  thereto,  and 
the  rtiaster  and  court  so  found.     From  an  examination  of   the  instrument 
and  the  evidcmce  bearing  upon  the  (juQstion,  it  seems  reasonably  clear 
that  when   the  red  line  was  drawn  throu^rh  the  due  date  of  the  note  it 
was  done  by  inadvertence,  and  afterward  erased.     Moreover,   the  defan»i 
of  alteration  is  not   set  forth  in  any  of   the  pleadings,  and  was  Eiacle 
for  the  first   time  before   the  master.     Ifeder  the  plain  provisions  of 
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the  Civil  Practice  act,  affinaatire  defenses,  such  as  fraud,  il- 
legality, or  t}iat  tlie  izistriiaent  er  transaction  is  eitlter  Toid  or 
voidable  in  point  of  law,  whloh  wotild  1»e  likely  to  take  tli9  opposite 
party  "by  surprise,  laust  "be  plainly  set  forth  in  the  answer  or  reply* 
(Tar*  164»  sec*  40|  subseo*  (3}f  par#  167»  sec*  43,  suhseo*  (4); 
ohap*  110,  111,  R®r»  Stat •  1937 •)  Defendants  evidently  reoof^iized 
that  the  note  had  a  maturity  of  fire  yeara,  because  in  1931,  v^en 
the  note  was  about  to  mature,  they  arranged  for  an  extension.  Further- 
more, they  recognized  the  validity  of  the  note  during  the  entire  period 
from  1926,  when  It  was  exeouted>  until  the  foreclosure  procesdings 
wore  instituted,  by  making  payments  thereon  on  account  of  principal 
and  interest,  and  never  questioned  its  validity  until  the  matter  was 
heard  before  the  master* 

It  is  next  urged  that  Smart  &  Goloe,  Inc.,  yj£s  the  owaer  of 
the  note,  and  not  Currey,  the  plaintiff.  The  evidence  clearly  dis- 
eloses,  however,  that  Currey  purchased  the  note  and  mortgage  from 
aaart  &  Golee  on  December  3,  1926,  and  paid  therefor  by  cheek  wMoh 
was  introduced  in  evidence.  Based  upon  the  premise  that  Smart  &   Goloe » 
Ino.,  was  the  owner  of  the  note,  it  is  argued  that  it  was  a  mortgagee 
in  possession,  and  as  such  was  accountable  to  defendants  for  the  sffi- 
oient  management  of  the  property,  and  that  becaise  they  allowed  tenants 
to  remain  in  possession  without  the  payment  of  rent  they  should  be  held 
to  account,  and  the  foreolosttro  suit  should  be  dismissed.  It  is  true 
that  for  a  considerable  xoeriod  of  time  the  tenants  were  allowed  tc  re- 
main in  the  premises  without  paying  rent.  The  property  was  occupied 
by  colored  tenants,  and  most  of  them  were  in  arrears  whsn  Smert  &  Golee, 
Inc.,  undertook  the  management  of  the  property.  STorman  ]?.  lightheart 
testified  that  the  rental  conditions  soaong  colored  tenants  in  ::.'vanstQa 
at  the  time  were  deplorable.  Many  of  them  were  on  relief,  and  a  large 
percentage  of  the  checks  collected  were  relief  checks  and  were  paid  ia- 
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termlttently»  without  any  regular  sdiedule ;  that  the  collector 
paid  visits  to  the  tenaats  "a  oouple  of  time  per  weekf  at  interTais*" 
and  on  several  oocaBions  resorted  to  suing  for  rent;  that  siaall  pay- 
ments would  be  made  on  account,  and  proBtiBes  Bjade  for  the  future; 
that  there  m.b   no  demand  for  the  preaisee  "by  other  tenants »  and  if 
the  delinquent  tenants  had  heen  dispossessed  there  would  have  heen 
no  likelihood  of  securing  rentals  from  others  who  might  have  entered 
into  possession*  The  contenticm  that  the  mortgagee  may  ^e  sur- 
charged if  he  leases  the  premises  to  a  tenant  v/ho  is  notoriously 
delinquent,  or  to  allov/  such  tenant  te  remain  for  an  unrei-sanahle 
time  without  paying  rent»  is  not  applioalile,  because  Sioart  &  Ooleey 
Inc*»  was  not  a  mortgagee  in  possession  under  the  evidence  in  tlie 
oase*  Moreover,  all  of  the  tenants  occupied  their  reepectiT*  part"> 
ments  before  Smart  &  Golee*  Ino»,  took  charge*  and  the  record  disoloeeB 
that  after  Smart  &  Goleey  Inc*,  relinquished  the  management  of  the 
property,  in  the  fall  of  1935 »  defendants  managed  the  premises  them- 
selves, and  collected  the  rents  for  approximately  two  years,  and  that 
one  of  the  tenants,  a  Mrs.  aummerTille»  who  was  most  in  arrears,  was 
still  occupying  one  of  the  apartments  when  the  briefs  were  filedt 

The  master's  report  and  tlie  decree  finding  that  Sacuel  G* 
Gurrey,  plaintiff,  was  the  owner  and  holder  of  the  note,  and  ttjat  there 
were  defaults  in  the  payment  of  principal  and  interest,  are  acrply 
sustained  by  the  eridence,  and  therefore  we  are  of  the  opinion  that 
the  court  properly  entered  the  foreclosure  decree  in  question. 

During  the  pendency  of  the  appeal  Gurrey  moved  to  dismiss 
the  samie*  That  motion  was  reserved  to  the  hearing,  and  will  be  denied. 
Another  motion  to  dismiss  the  appeal  was  made  by  Christian  J.  Golee» 
trustee,  who  was  made  a  defendant  to  defendants'  counterclaim,  and 
filed  his  answer.  His  motion  is  "based  on  the  failure  of  defendants 
to  serve  him  islth  notice  of  appeal,  as  required  by  rule  34  of  the 
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Eupreme  court*     Defendants,  erideatly  realizing  the  neceecity  of 
serving  notice   on  this  defendant,   Buh6eq.uently  moved  foi-  leave  to 
serve  notice   on  Golee  and   others  v/ho  had  not  "been  served.     That 
motion  wtis   denied.     In  Louis  v.  Renfro»   291  111*  App.  396,  it  waa 
held  that  an  appeal  should  he  dlGmissed  v;laere  notice   thereof  is 
not   served  upon  necessary  parties,  and  since   Golee  isas  liiade  a  defend- 
ant  to  the  count  ere  laid,   and  filed  his  ansvyer,  he   was   entitled  to  suQik 
notice.     Because  of   the  failure   of   defendants  to  comply  with  the  rtilej 
the  appeal  will  have   to  be  dismissed   as   to  the   defendant,  Ghristian 
?.   Golee. 

BefsndantB  feel  themselves  aggrieved  against  Smart  &  Golee j 
Iao«,  and  Christian  'J*   Golee,   the  tnistee,  hecause   of   the  suhstantial 
amounts   of   rentals  v;hioh  were  permitted  to  accrue  in  the  years  that 
£mart  a-.  Golee,   Inc.,  managed   the  property.     Inasmuch  as   the  appeal 
must  he  dismissed  as   to   Golee  for   the  reiisons  heretofore   stated,   ±% 
would  be  impossihle   to  make  any  iidjudication  in  this  proceeding  upon 
defendnnts'   counterclaim,   or   to  pass  upon  the  merits  of  their  conten- 
tion.    However,   if   they  laave   any  recourse  a-ainst  himt  it  may  "be 
asserted  in  an  independtint  proeeeding. 

&o  far  as  the  decree  itself  is  ecncemed,   \.e  find  no  rever- 

sihle  error,  and  it  is  therefore  affirxaed. 
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The  Apple-Cole  Companyt   plaintiff,  ■brou£;ho  suit  against 
Barry  C*  M&i'bohm,  defendant t  to  recoYer  conmiiBslons  for   the  Bale   of 
45»575  Bhares   of  Simplex  Radio  Company  stock  ovmed  by  defendant,   to 
one  C*  Russell  .7eldinann,  whom  plaintiff  procured   ao  a  purchaser  of 
the  atook.     Trial  was  had  by  the  court  without  a  jury,    resulting 
in  a  finding  and  judgment  for  plaintiff  in  the  siun  of  "9,175.75, 
ttism.  which  thlB  appeal  Is  prosecuted* 

The  salient  facte   disclose  that  plaintiff  is  engaged  in 
the  business  of  finding  purchasers  for  businesses  and  stocks  of 
various  kinds*     Defendant   owned   or  controlled   scsae  43,575   shares 
of  Simplex  Eadio  Company  stock,  for  which  plaintiff  undertook  to 
find  a  purchaser.     An  oral  agreement  was  made  between  the  parties 
in  August   or  September,  1936,  Wherein  defendant  agreed  to  pay 
plaintiff  a  commission  on  any  amount  in  exeess  of  ?5  a  share  to 
defendant.     Plaintiff  solicited  yarious  clients,  including  ¥•  C« 
Grant,  Michael  Tauber  of  Chicago,  Radio  ffifg*  Company  of  Detroit, 
and  others.     Ifone   of   these  prospectire   deals  were  oonEummated. 
Finally  plaintiff  contacted  C.  Russell  Feldmann  of  New  York,  who 
had  been  associated  v/ith  Philo©  Radio  Corporation.     Various  nego- 
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tiationa  wero  had  "betTsreen  plaiatiff  and  ij'eldaiann*   diiring  vjhieh 
prices  ranging  as  algh.  as  ^'>7  a  share  were   subisitted.  Taut  i?eldmann 
preferred  to  oonsunuaate   the  piirchase  himself,  without   the  presence 
of  a  broker,  aa4  in  purBuauace  of  his  wish  Bruce  Grannis,  rice 
president  of  plaintiff,   took  "i'eldniarci  to  Sandusky,  Ohio,  la  liroTrejaberp 
1936*  and  introduceci  him  to  defendcjit.     As  a  result  of   this  contact 
leldmann  agreed   to  purchase  defendant's   stock  on  JanuGrj'  28,   1937, 
at  a  net  price  of  #5.24-1/2  a  share,  aggregating  $238,550»87-l/2. 
It  iB  conceded   tbat  plaintiff  procured  IJ'eldsisnn  as  purchaser,  that 
the  stock  was  sold  to  him  hy  defendant  at   the  foregoing  price,  and 
that  plaintiff,   through  its  representatives  made  several  trips  to 
Sandusky  and  rendered  suhstantial  services  in  consummating  the 
transaction* 

The  principal  defense  interposed  and  relied  on  is   that 
when  the  sale  was  made  January  28,  1937,  a  new  and  supplemental 
agreement  was  entered  into  hetween  plaintiff  and  defendant,  by 
which  plaintiff  agreed   to  accept  $1,500  in  full  settlement  of  its 
commission,   to  be  paid  by  Feldaann;   that  this  svoit  was  paid   oo  plain- 
tiff, and  that  defendant  thereby  became   relived  of  any  obligation  to 
pay  plaintiff  the  commission  contemplated  by  the  original  agreement. 
It  was,   of  course,  incumbent  upon  defendemt   to  sustain  the  burden  of 
proving  this  defense.     It  appears  from  the   evidence   that  before   th« 
deal  was  closed  January  28,  1937,  at  Sanduslcy,  Ohio,  Maibohm  celled 
plaintiff   over   the  telephone  and  talked   to  Grannis.     He  stated  that 
he  would  have   to  take  less  for  his  stock  than  he  expected,  and  would 
therefore  not  consuicnate  the  deal  with  S'eldmann  unless  plaintiff 
agreed  to  accept  ?fl,500  in  full  payment  from  S'eldmann  and   defendant 
as  its  oomsiission.     Maibobm  testified  that  in  his  conversation  with. 
Graunis  he   said:     "How,  if  you  will  accept    this  amount,  I  will  go 
ahead  with  the  deeJ,"  and  that  Grannis  said  to  hia,   "We  have  not 
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done  rery  lauoh  en   the   (J'eal*    ''-*  Ie  tliB^t  the  "bes.-t  you  oan  do?"; 
that  JfeiTsohm  then  S£.id,    ♦•If  you  don't   teke  |-.1»500  there  will  he 
ao  cleal^"  and  that   (xr&nnis  repli3d»    "Go  ahead*  if   that's  all 
you  can  ^jlre." 

Psltoann  ws.s  reluctant  to  sign  the  contract  without  a  clear 
wnderstandinff  as  to  the  conujiiasions,  and  after  MaiTsohm  had  flnichLad 
his  coBarersation  with  Crannis  Peldmann  took  the   'phone  for  the  pur- 
pose of  aeeertalning  what  .Tranni^  had  said   to  Maihohn  ahont  the 
!|1»500  eettlement.     He   testified  that  Qra^mis   told  hija  that  ^,500 
■was  less  than  the  er^ense  plaintiff  had  heen  put   to  in  oonneotion 
with  the  deal,  hut   "I   don't  want  to  upset  any  deal   ***  and  I  will 
take  it  up  -with  my  assooiatee  and  I  will  send  you  a  wire.*  S'eldmann 
then  inquired  whether  that  wire  would  he  seat  the   same  afternooHf  a«d 
Grannis  replied  it  v;ould  h©»     The  evidence  discloees   that  later  tla&t 
same  day  the  following  telegram  vne  sent  and  received:     "Our  files 
reveal  your  personal  offer  ^^rould  not  cover  expenses  on  ot-.le  of  Simplex 
stock.     V/e  never  expected   to  make  less  than  10,'?»  a,s  per  our  agreement 
with  Itarry.     Mr.  r.pple   (plaintiff's  president)  not  satisfied  unless 
Harry  pays  fifteen  htmdred  also,  as  three   thousand  is  not  even  a 
finder's  fee   on  deal  of  this  k3.ndk     If   time  is  on  element  in  this 
transaction*  we  will  confirm  hy  letter  upon  receipt  of  your  wire 
agreeing  to  pay  three  thousand  at    the  time  of  signing  purchase 
agreement."       Defendant's  contention  that  plaintiff  agreed  to  accept 
#1,500  in  full  settlement   of  its  coBaraission  is  clearly  rebutted  "by 
this  telegram  and  hy  testlmmiy  as   to  the  telephone  conversation  that 
preceded  it.     The  telegram  ^5ae  at  hest  a  counter-proposal,  and  sinee 
neither  7eldmann  nor  isiaihohm  ever  replied  to  the  offer  of  plaintiff 
to  accept  es.OOO,   that   offer  could  not  have  resulted  in  a  new  and 
supplemental  agreement,  as  defendant  contends .     It  further  ai:pear8 
from  the   evidence   that  when  kaihohm  telephoned  ar.mi.  he   -..dvised 
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him  tfct  he  was  r^c^ivlno;  not   to  exceed  |5  a  sh<^,re  for   the   stock, 
and   tfco  conversation  thr.t  ensued  was  predicated  ur)on   this  sts-.te- 
ment.     leldrcajton's  evic^ence  and   tlie  facte  clearly  disclose  that 
when  the  conversation  vrae  bad  ^eletcumn  had  agrsad  to  purchase  th.« 
Btock  from  Maihohm  at  f-StSB  a  6hare»  and  therefore  Mai^bohai  cannot 
UTf^e  his   own  rai  a  statement  aB  r.  "basis  for  a  s  iQ)pleraantal  agreement 
on  the  part  of  plaintiff   to  accept  a  siaaller  eoramission  than  tiie 
original  contract  contemplated. 

It  further  appears  frcaa  the   evidence  that  Maihoha  had  re- 
presented to  ii'eldiaan:!  that   there  would  he  no  undisclosed  liahilitiei 
•f  the  Simplex  Radio  Company.     It  developed*  ho^.'/evar,   that  there 
vere  $60>000  In  undisclosed  lishllities  against  the  43^575  shares  ef 
Steele*     This  amounted   to  over  $1  a  share*  and  as  a  resiilt   thereof 
Maihoha  will  receive  f 60, 000  less   than  net  forth  in  the  complaint* 
■fchen  these  circumstances  were  disclosed  ^.t  the  trial  Maihohm^s  coiin- 
sel  pointed  out   to  the  coxzrt  that  "because  of   this  item  of  undis- 
elosed  lia"bility  Msihohm  would  not  receive  $5  a  share  for  his   stock, 
end  he  thereupon  sought  to  amend  Ms  eomplaint.     The  court   refused 
to  permit  him  so  to  do,  and  he  urges  that  as  error.     It  is  reason- 
able to  asBume  that  if   defendant  had  disclosed   to  plaintiff  the 
Ceo, 000  liahillties  which  he  iisas  ooncealinp,  plaintiff  might  well 
have  hesitated  entering  into  an  agreement  whBre"by  its  cconaissiGn 
■would  "be   only  on  the   excess  a"bove  $5  a  share.     The  withholding  of 
tMs  inx'ormation,   although  it  ai'fected  the  net  price  which  I^yihohm 
is  ultimately  to  receive  for  Ms  stock,   was  a  concealment  for  which 
plaintiff  should  not  "be  made  to  suffer,  mid  we  think  the  court 
pro:?8rly  denied   defendant's  motion  to  amend  hie  pleadings  to  ooniorm 
vdth  the  proofs  and   thereby  show  that  he  had  received  less   than  -1^5 
s   share,  net,  for  his   stock. 

In  support  of  the  judgment  plaintiff  argues   that  there  is 
no  consideration  for   the  alleged  new  and  si^plemental  agreement. 
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eren  if  suoh  an  agreemant  hB.d  "been  made,  and  counsel   "or  iDoth 
sides  devote  a  considerable  portion  of   their  briefe   to  a  discusBioa  9t 
the  early  eases   of  Bishpr)  ▼•JBusae^   69  111*  403,  and  Jopke  y,  Mttx'phyj 
70  Ill»  96.     These  oases   decil  wlt?i  the  question  whether  a  promise  to 
pay  other  or  additional  sums,  v.'here  a  prior  Rgreament  for  a  fixed 
amount  exists,   is  supported  hj  a  good  and  sufficient  ooasideratitai* 
We  had   occasion  to  consider  thl?  question  at  length  ?n  Mc.rcus  v» 
S«  S«  Kre8ge_  Go^.,  S«S  Ill»  App«  556,  and  after  rerievrlBg  the  deci- 
sions,  including  Bishop  t.  Buase  and  Cooke  v.  Murphg^^  we  conoludod 
that   the  reviewing  courts   (rfT  this  state  hare  not  f ollo^^ed   the  doc- 
trine laid  dovm  in  these  crses  end  hare  in  subseo^uent  decisions  either^ 
distinguished   them  from  the  facts  in  the  later  cases   or  held  them  to 
t»e  In  conflict  with  more  recent  decisions*     Moreover^  we  entertaiB 
the  Tlew  that  the  doctrine  dlfscnssed  in  these  ca;;eB  han  no  e.pplloatioa 
to  the  ease  at  liar,  because  the   defence   that  a  supplemental  agreement 
was  made  is  not   sustained  by  the   evidenee.     l!aibohm  testified  that 
there  was  Ftich  an  apTreeraent,  but  both  Grannlw  fc,nd  Peldmann  denxec  lt» 
and  the  documentary  evidence  and  circumstanceB  of   the  cr.r;e  clearly 
indicate  that  in  the   telephone  conversation  between  Mailjohin  and 
GranniB,   G-rannis  advised  Maibohm  that  he  V/ould  ttike  the  matter  up 
with  Ml»   associates  and  adrise  hia  further.     The  telegram  heretofore 
referred  to  indicates   that  a  counter -propoc.al  vsas  Exade   to  accept 
$3,000,  which  wrs  neyer  accepted  by  Kaibohm  ©r  Feldmann,  and  there- 
fore the   supplemental  agTeement  v/as  never  ccaisunEP.ated» 

This  case  presents  a   situatioa  Tfhere  plllatiff,   in  good  f ai  th» 
procured  a  purchaser  for  the  sale  of  defendant's  Btoe2c»   at  a  net  prioe 
of  #5.24-1/2  a  share »  for  which  defendant  receired  a  very  substantial 
mak  of  money t     Defendant's  coimael  in  his  reply  brief  atatet,  in  the 
first  paragraph,   that   "the  defendant  bases  hia  raaoon  for   a  rsvsrsal 
largely,  but  not   exclusively,    on  point  ons   of  his  Oiigiaal  brief."  TOodq 
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point  referrc<?  to  Is   the  supplesisctal  arTesitient   set  fortli  in  de- 
fenflcJit'c!   e-jnsv/er»     The   evidence  doer  not  tiiytg.in  (Jefsnaant^s  p;;r.ities» 
and  ve  thii'.lc  the  court  xrpe  ftilly  jvictifisd  in  sc  holding,     \:t'  fiad  no 
oonvircine  reaf en  for  revercrJ.,   arid   therefore  the  judraient   of   the 
cuperior  court  is-,  affirmed. 


Scsjalan  and  BtjlHTan,  J  J . ,  c  oneur* 
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mu-vm^ji  TEs  opihioij  of  th3  court. 

Jolm  SluLsmier  and  Violet  3'eldmann»  doln^  "businesB  as  Thor 
Press f  filed  suit  in  the  munioipal  court  for  the  replevin  of  a 
SO-ton  printing  press,  a  Rouse  paper  lift  and  an  extension  deli rery, 
valued  at  al)Ottt  |1,500.   The  court  found  the  right  of  property  in 
defendants,  and  after  overruling  plaintiffs"  motions  for  a  new  trial 
and  in  arrest  of  judgment,  entered  judgment  that  defendants  hare 
and  retain  possession  of  the  property  replevied,  together  with 
costs. 

V/Mle  the  appeal  -was  pending  defendants  aored  to  disnise  ths 
appeal  for  the  reason  that  the  record  was  not  filed  in  this  court 
within  the  tine  provided  hy  the  rules.  Ihe  judgment  sought  to  "be 
reviewed  was  entered  May  2l»  19S7.  notice  of  appeal  was  filed  in  ths 
anmicipal  court  June  8,  1937.  Rule  3«  (2)  (a)  of  the  Illinois  Supremo 
Court  (Illinois  Revised  statutes,  1937,  chap*  110,  par.  259.36,  pro- 
rides  that  *when  the  praecipes  do  not  specify  any  proceedings  at 
trial,  the  record  on  appeal  shall  he  transmitted  to  the  revievving 
oourt  not  more  than  30  days  after  notice  of  appeal  has  been  filed.* 
Therefore,  if  the  praecipe  in  tMs  case  had  not  specified  any  proceed- 
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lugs  at  tlie  trial*  ol&intifts   would  hare  "been  required  to  fil« 
their  record  on  appeal  in  this  court  not  later  than  July  8>  195?« 
The  record  discloBes  that  plaintiffs  filed  their  praecipe  for 
record  in  the  trial  court  on  June  15 »  1937 i  directing  the  clerk  to 
incorporate  therein  "report  of  proceedings  at  trial  of  sr^id  ouuse»» 
The  record  on  appeal  "ftas  filed  September  3,  1937,  l)ut  doet;  not  con- 
tain any  report  of  prooeedinge  at  trial  nor  vnj   other  document 
which  iai(rht  "be  construed  as  such. 

k   motion  to  dlsalBS  the  appeal  under  similar  circumetanoee 
was  made  and  allowed  in  y/ast  Side  True t^  &  Savings  Bank  t»  :^suaond^ 
280  111.  App.  343  (petition  for  leare  to  appea.1  denied  lay  Supremo 
court  in  280  111.  App.  XVIII).  In  that  case  the  order  appealed 
from  was  entered  June  1,  1934,  notice  of  appeal  was  filed  ;.ugust 
29,  1934,  and  on  September  7,  1934,  a  prE.ecipe  for  record  was  filed 
calling  for  a  report  of  proceedings.  The  record  on  appeal  v/as  filed 
in  this  court  on  Novemljer  7,  1934,  and  no  report  of  proceedings  was 
included  therein.  The  motion  to  diemlBs  the  appeal  was  based  "upcai 
the  ground  that  the  record  on  appegl  was  not  filed  here  -within  the 
time  prescribed  by  the  rules  of  this  court,"  and  in  discussing  tlis 
motion  to  dismiss  we  said  (p.  349):  "A  record  must  be  filed  in 
this  court  within  35  days  ^fter  the  filinf-,  of  the  notice  of  appeal 
when  the  praecipe  does  not  specify  a  report  of  the  proceedings. 
Rule  1,  see.  (2),  par#  (b)  of  this  oourt  W8,s  intendsd  to  apply  to 
cases  wherein  an  appellant  requires  a  report  of  proceedings  to 
properly  present  his  appeal  to  tMs  court,  and  an  appellajit  cannot 
extend  ths  35-day  period  allowed  Tsy  par*  (a)  and  the  amendment  to 
Hole  10  by  specifying  in  his  praecipe  a  'Report  of  Proceedings,* 
where  the  record  shows  that  no  such  report  is  necessary  or  proper. 
To  hold  otherwise  would,  in  actual  practice,  render  the  time  limit 
fixed  by  Bule  1»  sec.  (2),  par.  (a),  for  the  filing  of  the  record 
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on  review  pr.-  ctlctilly  nugatory.     The  provision  in  Hule  1»  see,   (l)» 
par*   (e)i  permitting  the  filing  of  the  recerd  in  this  oou.rt  'in 
proper  time  without   such  proceedings*   -where  an  election  haa  "been 
made»  means,  in   ovir  judgment,   that  apijallants  are  bounfi  to  file 
their  record  in   this  oourt  within  35  dajTs  after  the  filing  of    th« 
notice  of  appeal.     Par.   ( e)   gives  an  appellant  a  right  *not   to  in- 
clude any  proceaainga  at   the  trial'    in  the  record*  "but  if  he  exer- 
cises that  ri.jht  he  in  then   placed  in   the  same  position  in  which  he 
would  have  been  had  his  praecipe  not   designated  a  report   ©f  proceed- 
iagsa     Or,   to  state  it  in  another  way,   the   only  right  given  aa 
appellant  "by  that  rule  i&   to   elect  not  to  include   the  report   of 
proceedings  where   the  praecipe  had  notified   the  clerk  to  include  it*" 
Plaintiffs  seek  to  differentiate   that  case  oa  various  grounds.  Th«y 
argue   that  the   order  appealed  from  was  baeed   eolejy  upon  the  plead- 
ings, ¥;hereaB  in  the  case  at  har,  for  which  a  review  is  sought,   there 
is  a  final  juclgment  based  upon   the  evidence  and  findings  of   the  court 
and   therafore   a  report  of  pi-ooeedings  is  necessary.     It  is  also  con- 
tended that  a  correct  transcript   of  the  proceedings  was  presented   to 
the  trial  judge,  and  inekkec?  "presented"   on    .ugust   S,  1937,  l9ut    tJoat 
hecauBe  defendants  refused  to  agree  to  the  correctness  thereof,   the 
judge  refused  to  certify  it  and   thereafter  left  on  his  vacation  and 
did  not  retu?m  until  the  ooaveniag  of  court  in  fall.     However,  these 
circumstances  do  not  aid  plaintiffs,  because  under   the  rules   they  are 
in  no  better  position  than  if  they  had  never  presented  a  report   of 
proceediags.     The  rules  clearly  specify  the   time  vi/ithin  which  the 
record  is  required  to  be  filed  in  tliis  court,  and  plaintiffs  cannot 
secure  an  extension  of   the  30-day  period  allowed  under  the  rule  by 
speolfying  in  their  praecipe  a  report  of  proceedings  where   the  record 
shows  that  no  such  report  was  filed.  As  was  said  in    .est  Side  a rust  & 
Savings  Bank  v.  Damond,   supra^-  "to  hold  otherwise  -would,  in  e^stual 
prrctice,  render  the   tiae   limit  fixed  by  Imle  1,   sec.    (2),  par.    (a), 
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for  the  filinf'  of  the  record  on  review,  practioally  nugatory." 
Since  the  record   on  appeal  in  this  case  inoludee  no  report  of 
proceedings  at   trial,   and   the   recerd  haring  TE>een  filed  in  tMs 
court  acre  than  thirty  days  after   the  filing  of  the  notice  df 
appeal  in  the  trial  court,   the  appeal  ahould  be  diBmiesed  and 
it  is  so  ordered* 

i^oanlan  and  Snllivan,   JJ«,   concur* 


f" 
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CEeJiLSv  H.  AlBi3I.S,  receiver  of 
Pe^lea  State  Bank  of  Arlington 
IlQlgiits,  a  corpora tionp 

Plaintiff  and  Appellee p 


HSHIC/Vir  I**  RSIlEnOB  et  al«» 

X)efendantei 


lam.  R2D::iKiiR, 


APPmL  yR<M  SlIP^IOR 
)        OOBRT,  COOK  OOUSTTT* 

29  5I.A.  614^ 


Appellant* 


MR.   PRIiL^IDHirG  JIBTIOJ  ¥SL  MB 
DiSUYSRiSD  Tm  OVimoS  OF   TH3  COORT. 


Ihe  Peoples  State  Bazik  of  Arlington  Heights  filed  its 
amended  oomplaint  in  tbe  Superior  court  Octolser  17»  1927^  against 
He  man  F<  Kedekert  John  H*  Hadeker^   ijileanore  Redeker  and  Mna 
Bedeker*  heirs  and  devisees  of  Friedrich  Hadeksrp  deoeased»  who 
was  the  father  of  the  first  three  naaied  defendants  and  tlia  hue1>and 
of  MinaBedekeri   the  other  defendant^   seeking  an  aooounting  for  suas 
alleged  to  have  been  wrongfully  and  fraudulently  converted  "by 
Fxiedrich  Redeker  and  his  son*  HeiBan»  officers  of  the  hank*  .Answers 
were  filed  "by  the  various  defendants  denying  plaintiff's  right  to  an 
accounting*     The  cause  v/as  thereafter  referred   boa  master  on  the 
question  of  the  right   to  an  accounting*  and  after  nutaeroue  hearings 
the  master  filed  his  report  recommending  an  accounting*   The  chancellor 
overruled  defendants'   exceptions  to  the  master's  report*  adopted  the 
master's  reocmmendations,  and  March  6,  1930*  entered   a  decree  finding 
that  plaintiff  was  entitled  to  an  aooounting  and  reref erred  the  oause 
to  the  master  to  take  and  state   the  jccount.     Btie  def^dants  prossoutoA 
an  appeal  from  the  deoree   thus  entered f  which  was  af filmed  "by  this 


*YT1IJ00  aOOO  ♦THU 


'^         OTD^^tl'tA   lO   ISSJUK  ei.^^       >:.-;l.i;..  yi 
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»ittalZ&(i%j 


«&JELJ3i^  i\KIM 


".^"'x' 


jcisiM  &Q3  i@3{o5©S  ©i;oftsolr   ,'xs3£ei>aJI  »H  iMoX,  t'i32l95e5i  , '£  nisiasaE 

arfv/  t6ses9036   «ioii©o©i'I  iioix&ol'sc't  l;o  aeealveh  bjEja  a^isrf   <"x&3le&93 

'rrysalBwxl  Sii^    boo  sj-n-gfiiielsb  5»iasH  9©«Ci  *a'Jtll  Qj£i.J    ^o  rt©x{^3l;  ea^   aav/ 

ijcf  bsiiaTKOo  x^tnsXirix/.K's:^  ,&n£;  Y.XXw't3£P3'iW  ncocf  evjiii  oj    bosei-Cr. 

cftwan.,    »i:xi*jrf  »ii;f   lo   axdoil^O   ^xxJsarxsH  «xi03   aid  5xxr>  iJi^fsbsH  rloixbeiil 

a&  oi  ixiaxi  i3  »'ilxwnxj3iq  Si&iicKs&  sin^.tnolvb  stsoi^B'f  9di  Yt*"  bsli'i  ©otaw 

ecicf  no  X9;^a£a  s  03    be-x-xelsT  "xe^lne'xoxf^f  a.usi'  sa^BO  srfT     .sni^xu/ocon 

8sni^;>sxf  ajifo'x i^fluj-n  i^J-'ia  bojs  ^^tstituJOQSiS  as  oi  i^li  Qdi  lo  flolitasi/p 

Q£li  o&iqo'^a  (Jaog&'x  i^^^&iu&i  sdi  oi  eaoUqeoxo   »«^ixJ8&oel©fj  bsXifrnsvo 
snx&nil  0010S5  a   bs-zbi^ia  ^OCQl  ,D  xIs>t,:?I  tm^  teaoiiabaQmioin^-x  cc 'ttsd'B.sfii 

j^jf&caotcq  ad-xtijDrt&'iai)   sx£r     ,;txtijooav,  exfi   8.^a;fa  bxtj   -^sL^  oi   'xo^a^iti  adJ  oJ 


"branch  of  the  appellate  court  in  case  number  %4&e8 ,  puhlisked  ia 
abstrect  form  in  261  111.  App.  639«     ..fter  rereferenee  of'  the  eau&« 
to  the  master  plaintiff  filed  its  rjaended  and  siqpplementa,l  complaxat» 
alleging  that  on  December  29,  1930|   the  defendant,   John  H.  Redeker, 
had  died  intestate  and  unmarried*  leaving  Herman  ?•  Redelcer,  hia 
hrother»  iSleanore  Bedoker,  his  sister,  and  Mina  Bedeker,  his  mother, 
his   oiay  heirs  at  lawj   that  in  1925  and  1926  the  defendants,  as  lega- 
tees and  devisees  of  Priedrich  Redeker,  had  received  frcm  Mb  estate 
the  personal  property  remaining  after  payment  of  costs  and  claims, 
amounting  in  value  to  ahout  ^2ds0Q0}   that  in  Lecaoher,  1929,   they 
had  sold  a  parcel  of   real  estate  heloncing  to  the  estate,   and   that 
subsequent   to  the  closing  of  the  estate  and  prior  to  the  filing  of 
this  proceeding  they  had  sold  and  conveyed   the  remaining  real  estate 
for  a  SMM  in  excess  of  |28»000;      that  in  accordance  with  the  terms 
and  provisions  of   the  will  of  Friedrioh  Redeker  the  defendants  had 
received  all  the  real  and  personal  property  belonginc  to   the  estate^ 
which  remained  after   the  payment  of  the  costs  of  administration  and 
oXaims*     The  defendants,  Ulna  and  iileanere  liedeker,  filed  an  answer 
to  the  amended  and  supplemental  complaint  denying  that    they  had  re- 
oelred  any  of  said  estate  and  also  denying  that  plaintiff  was 
entitled  to  any  relief  as  against   them,     ouhse^uently,  in  DecsEfloer, 
3.933*   William  L.  0*Connell,  who  had  heen  appointed  receiver  of   the 
plaintiff  hank,  was  suhstituted  as  plaintiff*  and  upon  0«Connell»s 
death  Charles  H.  Alhers,   the  precent  r eoeiver,   carried   on   the  liti- 
gation* 

After  the  cause  had  heen  le-ref erred   to  the  master  further 

testimony  was  adduoed  on  the  accounting,   and  on  June  25,  193  6,   the 
master  filed  his  report  disallowing  certain  items  and  finding  that 
there  ms  due  plaintiff  certain  groups  of  items  of  disoounts  on 
txansactions  handled  Hy  Jriedrioh  and  Herman  i?.  Hedeker  while 


sa;.-  orxs'xslsis'r  TOv^I/.     .i;*5d   tqq.    fill  1^2  nt  azo\  i^sxtiads 
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',-31^:^  bfts   <©;?,nta«  ori#  Oct  aai-^ftoXscf  &istsii,  X..-^i    xo   Xsoa^sq  £»  fiXca  bisri 

■;o  sttiXx'l  ei!J  0.  -    alio    lo  -3«xboXci  Q-'lJf  Oit   inswpesQ'ira 

sJisia©  XcSi  i^fliriiijiiiu'i  srlJ    &ii\:ivftoo  i)fi^  &Xoi3  bad  x^^^  3£zi5r-®ooT:q[  sixfi 
eaets*  sMi-  xid'xw  st^cis&tb  '        niii      JOOO^SS;^  1:o  aasfixo   nl  msB  «  'zol 

hast  atec^KQlaE)  Oiitf  :£ssi3i>dJ^i  aeX*sf>«i*r'a  ltd  IJLlv  6d^  lo  stcwiaivoxcx  6bji; 

t^^sias  e<l*  o#  aal'^noXetf  '^*T©<|iO'a:^  foeueaftft^  6/if!  Xjso'i  etT*  XXi  h»rl909X 

rs  !mki-s'iSnlai£'.bs3  1^&  atfi^i  erf*  Ito  ;>xi9iat«<J  »i£^  ts;J1jb  b*«tsai©s  lioxdvr 

•3W?!£ue  itjs:||8lil  tT-aiG«>«K'  siextoelSI  ha^  «xtXI£  t  »*«fc.6Hi9^9l)  s/fi'      -a^ii^Xo 

~:^t  tmd  Xed'S    d(fe«r*  ^rti-^sfe  (icijaXqimo  Isiimm^lqistiia  bad  hQJaR<imi  osii   oJ 
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"fIXr.nnoD»0  iioqir  bn'j  tllxi'it'ieXq;  a.8  bBiuAlia^-'  <  .  ..EaJ3X'i 
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they  were  officers  and  employees  of  the  tank,  covering  the  period 
frffltt  September  3,  1918,   to  Janaary  31,  1922,  totaliag  i^5,229.83, 
and  findiag  that  said  amount  -wwib  due  plaintiff  from  the  defendants, 
Herman  F.  and  Hina  Hedeker,   jointly  and  severally |   that  BLina  Rede- 
ker  was  not  a  party  to  the  conspiracy  found  hy  the  fozmer  decree  to 
«ad.st  "between  Friedrioh  Hedeker  and  Herman  If*  Bedeker,  hut  that  she 
was  liahle  as  a  deivsee   of  her  deceased  hushand;   thet  the  personEkl 
property  which  she  had  received  frwa  the  estate  was  valiaed  at 
f22,725.9f5,  and  the  value  of  the  three  parcels   of  real  estate  he- 
longing  to  the  estate,  which  had  heen  seldy  was  S$24,960*     13ie  master 
also  found  that  neither  the  defendant,  iSleenore,  nor  John  H*  Hedeker 
were  liable  to  plaintiff,  because  neither  of   them  had  misappropriated 
any  funds  belonging  to  the  bank  nor  reoeired  any  part  of   the  estate 
of  Priedrich  Redeker.     Sxceptions   to  the  master's  report  by  Herman 
!?♦  !^edeker  and  Mina  Redeker  were  overruled  by  the  chancellor,  and 
on  June  1,   1937,  a  second  decree  was  entered  in  accordance  with  the 
findings   of   the  master,  holding-  Herman  f*  Redeker  and  Ifina  Hedeker 
jointly  and  severally  liable  in  the  principal  sum  of  f 27 ,011*05,  to» 
gether  with  Interest  and  costs,  making;  a  total  of  $56, 526*59*     Ulna 
Bedeker  has  prosecuted   this  appeal  from  the  decree  thus  entered  aaA 
also  from  an  order  of  June  4,  1937,  entered  ntmo  pro  ttgic,  as  ©f 
June  1,  1937,  denying  her  petition  for  a  rereferenee  end  a  further 
hearing  to  establish  the  ccn^etenoy  or  inoompetenoy  of  one  of 
plaintiff's  witnesses* 

The  complaint  as  amended  charged  that  Friedrioh  and  Herman 
J?«  Redeker  had  entered  into  a  conspiracy  to  defraud   the  bank  of  large 
sums  of  money  and  of  wron.'jfully  taking  and  misappropriating  and 
applyia.?  these  sums  to  their  own  use;   that  pursuant  to  v~.  cansptraoy 
entered  into  between  them  they  had  at  intervals  between  1919  and 
1924 J  as   officers  of  the  bank,  bou^t  for  and  <m  behalf  of   the  bank 


^S/A    I'T* 


■3:e3lfcf)©S'J.  JsaiM  &w..^  isifobeK  «'.i  rtaacE^  -^tithLnd  ^'l&inFM  srii   lo   ajmibnll 
.o.t   t30*XiO«Tat  ^0  ^-^3  Xaqiofi-t-it  »ifJ  ni  sXt-'^iX  Tj-CJCstsyea  bcjs  YJ^;t«iot, 

to*?.  bsTsd-no   uiffl*   ws^xosd  sff^  mail  X'ssqcfa  axifJ   h^iuoQao-t--  ;.;.:;xi  -r-.j.Iij'vtj:' 
1:o  a/-3  ,ofwo   o^q  ooi/n  feo-f^-*-' •   «?c:e?X  ^i^  safX.  lo   xci;:;.:  i;>..,  .u'..:    ,;  ,1... 


from  divers  "brokers  large  numbers  of  'bonds  and  ottier  securities 
at  discountsi   ond  paid   the  Urokere  with  plaintiff's  fuads  prices 
lees  thnn  the  par  ralue  of  the   securities,  ancl  wron^ully  misappro- 
priated and  converted  to  their  own  use  the  fimds  and  moneys  of  the 
hank  amounting  to  the  difference  between  the  par  value  of  the  secu- 
rities and  the  prices  paid   therefor,   thus  depriving  the  hank  of  large 
profits,   service  charges  and  other  suais  of  money.     In  our  former  opin- 
ion vie  held  that  the  accounting  which  iwas  pra3red  for  and   decreed  had 
for  its  basis  the  conspiracy  and  nisdemeanor  ocamaitted  by  the   two 
Kedekers,  and  that   the   evidence  as  disclosed  by  the  record  showed 
beyond  all  reasonable   doubt  a  liability  to  account  on  the  part  of 
the  defendants  herein. 

As  ground  for  reversal  of   the  decree  bow  appealed  from, 
defendant  Mlna  Redeker  seeks  to  have  us  again  pass  upon  soae  of  the 
questions  which  \mre  adjudicated  in  the  former  appeal.   The  law  is 
well  settled  that   she  is  bound  by  the  questions  heretofore  raised 
and  adjudicated  in  case  ITo*  34386.     Rhodes  y.  Ashurst,  176  111. 
351,  is  precisely  in  point.     In  that  case;  a  decree  was  entered  find- 
ing the  facts  which  entitled  plaintiff  to  an  accounting  and  direct- 
ing the  basis  of  the   account.     The  whole  matter  was   then  referred 
to  a  master  in  chancery  to  take  evidenoe,  state  the  account  and 
report  to  the  court.     A  decree  was  entered  in  that  case  and  the 
court  held  that   (p.  353):     "Whatever  might  have  been  its  effect  as 
res  .ludieata  had  it  not  been  appealed  from,   the  plaintiffs  in  error 
certainly  are  now  concluded  by  it.     Having  appealed  from  it  and 
having  procured   the  decision  of  this  court  upon  the  questions  in- 
volved, they  cannot  now  be  heard  to  say  that  it  was  merely  inter- 

loeut  ory  * " 

It  is  urged  by  defendant  that  inasmuch  as  she  isbb  defending 
as  an  heir,  legatee  and  devisee  of  I^riedrioh  liedeker,  deceased,   the 
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proof  offered  "by  plaintiff  of  matters  ocourring  prior  to  his  death 
were  not  admissiWe  as  against  her.     Section  2  of  the  statute  on 
eridenoe  and  depositiona,   ohap»  59,  111.  Bev.   3tats»,  is  relied  on 
to  support,  this  contention*       e  find,  howerer,   that  \inder  the  authori- 
ties in  thi^stsite*  parties  who  conspire  together  to  ohtadLn  money  ajtid 
property  fraaa  Another  and  misappropriate  it  are  liaTsle  jointly  and 
severally  teriite  extent  of   the  full  amount  of  money  or  property  mis- 
appropriated, and  tliat  it  does  not  matter  who  receiTed   the  funds, 
(Pixmoor  Golf  Clu'b  t»  ^TanSj   325  111*  612;     People  v.   anally   319 
111.  437 1     garwell  v   Q.   v/«  T.  Oonpahy,  161  111.  522.)      /e  held  ia 
our  f  onuer  opinion  that  Herman  ]?.  and  Friedrich  Bedeker  were  hoth 
gtiilty  of  SI  ^spnspiracy  to  defraud  plaintiff,  and  therefore  "both  of 
them  were  liable  jointly  and  severally  to  the  extent  of   the  full 
amount   of  money  or  property  misappropriated.     If,   therefore,  Mina 
Eedeker,   the  defendant,  received  the  assets,  both  real  and  perstxial, 
of  the  estate   of  her  deceaeed  husband,  which  accordiac  to  the  evi- 
dence adduced  before   the  master,  amounted   to  more   than  the  amoxint  of 
t^e  Bisappropriations,  she  would  be  liable  equally  with  the  defendant 
Herman  7*  Bedelcer.     There  is  ample  i}roof  in  the  reoord  that  ttlaa 
Bedeker  received  some  of  the  assets  frotu  the  estate  and  the  proceeds 
from  the  sale  of  real  estate  belonging  to   the  estate;    the     defendant 
Herman  'F»  Redeker  so  testified* 

It  is  further  urjped  as  ground  for  reversal  that  th«  rights 
of  oreditors  of  an  ancestor  to  hold  the  heirs  or  devisees  liable  for 
the  debtsof  the  ancestor  are  governed  by  sees.  11  to  14  of   the 
Statute   of  ffraudsp  and  that  the  remedy  is  at  law  aind  not  in   equity. 
It  has  been  held,  hoiaever,   that  the  remedies  afforded  Tiy  sees.  11 
to  14  of  the  Statutes  of  .Tiraud  are  not  the  only  remedies  given 
oreditors   of   an  anosstor,  but  are  merely  cumulative*     In  Union  Trust 
Go.  V.  Shoemaker,   258  111.  564,   the  court  said   that  the  remedies 
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giren  lay  the  statute  "were  intended  to  enlarge*  and  not  to  take 
avay  or  liiait,   th.e  remedies  theretofore   existing.     Jormar  remedies 
were  not  superseded  "but  additional  and  oumlatire  remedies  are 
created."     Under  the  law  of  this  state  a  creditor  of  a  deceased 
debtor  is  permitted   to  piirsjue  Ms  rentedies  against  the  heirs  and 
deTisees  of   the  debtor  in  eqtiity.   (Van  Meter*  s  Heirs  t#  LoTe's  Heirai 
S3  111*  260»)       Moreover,   this  is  one  of  the  questions   that  was  deter^ 
mined  by  the  former  decree,  and  is  no  longer  open  to  revimT. 

The   two  remaining  points   argued  in  defendant's  brief  are   that 
(1)   sees*  11  to  14  of  the  Statutes  ef  J'rauds  are   to  >«  strictly  oon-> 
strued,   and  only  real  estate  or  its  raiUie  can  be  reached  under   the 
proTisions  of  these  sections;  and  (2)   that  it  is  only  in  oases  Tvhere 
a  olaim  Is  contingent  during  the  period  of  administration  of  an 
estate*  and  therefore  oould  not  be  presented  against  the   estate, 
that  ecLuity  will  grant  relief  against  heirs  and  legatees  for  personal 
property  recelred  from  the  ancestor.     Both  of   these  contentions  were 
made  and  disposed  of  in  our  former  opinion*     It  was  Tirged  on  the 
former  appeal  that  inasmuch  as  all  of  the  property  of  Friedrich 
Redeker  was  inventoried  in  the  probate  court  and  his   estate  closed 
in  December,  1926,  and  since  tbs  plaintiff  did  not  vriLthin  the  roquiroi 
time  file  any  olaim  against  the  estate,   the  bank* s  remedy  under  the 
proTisions  of  sec.  70  of  the  adminlstrati«B  act  i^s  limited   to  newly 
diaoQTered  assets  of  i'riedrloh  Redeker* s  estate,   and   tho.t   the  record 
did  not  disclose  that  there  were  any  such  newly  discovered  assets* 
In  answer  to  this  oontentian  we  held  that  sect*  70  had  no  application 
to  this  proceeding,  because  this  was  not  an  action  against  the  estate 
of  Priedrioh  Bedeker  Tiut  rather  tgainst  Herman  y.  Redeker,   individxially 
and  as  exeoutor  of  Priedrlch  Redeker' s  will  end  other  heirs,  devisees 
and  legatees.     We  also  held  that   the  cause  of  action  ^:^s  not  barred  by 
the  statute  of  limitations  or  by  reason  of  the  fact  that  no  claim  had 
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Toeen  filed  against    the   estate  witMn  one  year  from  the  time  of 
granting  letters  testamentary,  and  that  plaintifi'  v/as  entitled 
in  eqtiity  to  proceed  against  the  defendants*     Defendant  is  Taoxmd 
"by  all  of  these  findings  in  the  foraier  decree,  and  the  affirmance 
thereof  "by  this  court   on  appeal* 

2'rom  the  master's  findings  upon  the  rerefereae©  it  appears 
that  the  value  of   the  personal  property  alone  received  Toy  Mina 
Redeker  from  her  deceased  hush  and  ♦  s  estate  was  ^?22,775«95*     Her  re- 
ceipt in  evidence  supports  this  finding.     I*efQid6ait  noir  claims  that 
these  seourities  were  not  valued  at  the  foregoing  sumj  nevertheless 
she  received   them  as  of  the  foregoing  value,  and  if    uhay  were   of  any 
other  value  it  was  inoumhent  upon  hc-r  to  introduce  countervailing 
evidence.     This   she  failed   to  do  and  upon  the  evidence  adduced  before 
the  master,  hoth  on  the   original  and   rereferenoe,   the  finding  as 
stated  in  the   receipt  was   sufricient   to  estahlish  the  value  of    the 
securities* 

Defendant  astiigned  as  error  the  refusal  of  the  court   to 
rerefer  the  ca\»3e  for  the  purpose  of  deteradnino  the  coapetency 
of  testimony  given  "by  3Ulmer  J.  Laurin.     This  point  is  not  argued 
in  defendant's  "brief,  and  under  our  rules   (Rule  7)  points  not 
argued  are  considered  waived* 

^  find  no  ccnvincine  reasons  for  reversing  tke  do«ree  of 
the  Superior  court  and  it  is   therefore  affirzaed* 

Seanlan  and  Sullivan,  JJ*,  ccmcur* 
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Avgust  ]?eitdrie]c  and  Reinheld  Fendrioky  plaintiff b,  filed 
■itit  in  the  Municipal  court  against  Cteirles  Koziol  and  Cltarles 
Eoziely  Jr.y  for  daaaipes  arising  out  ef  an  autmaoliile  oollisloa* 
"^^JbJSB  %h»   ease  nas  reached  for  trial  neither  of  the  defendants  neir 
their  attorney  appeared  and  a  trial  was  had  Isy  Jury  9x  parte*  ▲ 
special  interrogatory  vas  suhadtted  to  the  Jury  ae  to  whether 
defendants  were  guilty  of  wilful  and  wanton  nieconduott  and  the 
Jury  answered  in  the  affirmative*  Judgment  was  therefore  entered 
in  faror  of  August  I'endrioh  for  $?&0  and  in  fayer  of  Heinhold 
?endriolc  for  $2509  against  hoth  defendants*  .lUgust  20>  1937 »  eaob 
of  the  defendants  filed  a  petitl^i  to  raoate  the  judgmentsy  and 
plaintiffs  filed  a  motitm  to  strike  the  petition  for  ineuff ioieney 
iB  law*  Plaintiffs'  motion  was  overruled  and  the  moticms  of  de- 
fendants were  sustained*  Plaintiffs* s  appeal  followed* 

It  appears  fron  the  record  that  the  Judgments  hy  default 
woro  entered  against  hoth  defendants  April  28,  1937*  Defendants 
wore  served  with  execution  July  2,  1937»  and  on  august  20,  1937, 
they  filed  their  respective  petitions  to  vacate  and  set  aside  the 
verdicts  and  Judgaents,  aUeging  in  euhstanoe  that  the  suit  against 
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then  was  filed  April  30»  1936|  that  upon  being  serred  Tath  sunnaons 
both  defendants,  father  and  8on»  iuaaediately  employed  aa  attorney  to 
represent  them,  and  that  their  appearances  were  filed  ia  the  munioipdL 
eourt  May  9>  1936>  together  with  an  affidavit  of  defense}  that  the 
attorney  %as  paid  $5  en  aecosnt,  and  defendants  a^eed  to  pay  him  $50 
on  the  day  of  the  trial  and  stteh  additional  s^dbis  as  the  attorney 
Bi^t  reqtiire*  It  is  alleged  that  defendants  were  adrised  by  their 
attorney  that  it  v?oald  be  scae  time  before  the  case  coold  be  reached 
for  trial,  and  that  petitioners  would  be  required  to  do  nothing  until 
further  advised;  that  they  rested  in  the  belief  that  they  would  be 
properly  represented  and  relied  upon  the  statements  of  their  counsels 
It  is  further  alleged  that  when  they  were  served  with  execution  in 
the  early  part  of  July*  1937»  whioh  was  the  first  knoMdedge  they  had 
Of  the  trial  or  judgments,  and  mere  than  thirty  days  after  the  judg- 
ments had  b^n  rendered,  they  immediately  went  to  the  office  of 
their  attorney  and  were  infonned  by  the  janit«r  of  the  building  that 
the  off  lee  was  closed  and  the  attorney  was  in  trouble  and  ''rery 
likely  in  Jaiini  that  upon  inquiry  in  the  vicinity  of  the  building* 
other  people*  including  relatives  of  the  attorney,  informed  them 
that  he  -<ffas  under  arrest {  that  they  tried  thereafter  for  several  days 
to  cormnunicate  with  their  attorney  without  success}  that  in  the  mean- 
time there  was  a  hearing  July  14,  1957*  on  the  bodj  execution  issned 
against  Charles  Koziol*  Jr*»  the  son,  who  eonsiated  with  his  present 
attojfney  and  appeared  with  him  at  the  hearing  on  the  body  execution , 
which  was  postponed  to  August  13,  1937}  that  another  continuance  was 
procured,  and  his  attorney  thereupon  prepared  and  filed  the  petitioi 
to  vaoate  the  judgments.  It  is  also  alleged  that  defendant  Charles 
Koaiol,  Jr.,  has  a  just  and  meritorious  defense,  in  that  he  was 
driving  at  an  ordinary  rate  of  speed,  not  prohibited  by  law,  and 
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■m.0   in  the  exercise  of  due  eare  and  oautioa  at  the  time  of  the 
Bocldent*  As  to  Oharles  Koziol,  Sr«,  it  is  alleged  that  he  did 
aot  o^mai  the  automobile  then  'being  dxiren  "by  his  son;  that  it  n&s 
not  kept  on  or  about  his  premises;  that  he  nerer  rode  in  or  sa^ 
said  automoMle;  that  neither  the  state  license  nor  the  city 
rehicle  tax  was  in  hie  ni»met  and  that  he  vas  not  riding  thereia 
nor  preseni;  in  the  Tioinity  when  the  accid^at  occurred  $  that  hie 
san*  Charles  9  was  never  employed  hy  Mm*  nor  -e^as  he  the  serraxit 
or  agent  of  his  father*  and  that  Oharles  Kozioly  Jr«»  was  not  on 
a  family  errand  OT  family  buBinese  at  the  time  of  thie  acoident* 

The  principal  ground  urged  for  rerersal  is  that  the  court 
had  no  jurladiotiaa*  in  the  absence  of  a  motion  made  within  thirty 
days  efter  the  entjry  of  the  judgment »  to  raoate  or  set  the  saae 
aside  on  petitions  filed  thereafter.  Plaintiffs  re3^  on  sec.  21 
of  the  Municipal  court  act  (Illinois  Rerised  Statutes  1937 >  chap. 
37»  par*  57«)»  which  prorides  that  "if  no  motion  to  yacate,  set 
aside  or  modify  any  such  Judgment p  order  or  decree  shall  be  entered 
Tidthin  thirty  days  after  the  entry  of  such  Judgment,  order  ox  decree, 
the  same  shall  not  he  vacated,  set  aside  or  modified  excepting  upon 
appeal  ox  Trrit  of  error,  or  "by  a  hill  in  eqtiity,  or  "by  a  petition  to 
said  Municipal  Court  setting  forth  grotindB  for  vaoating»  setting  asido 
or  modifjring  the  same,  which  vonld  he  sufficient  to  cause  the  same  to 
he  vacated,  set  aside  or  modified  by  a  biH  in  equity;  ***,« 

Obviouslv  defendants  could  not  have  filed  their  petitions 
^thin  thirty  days  after  the  entry  of  the  judgments,  becsMse  the 
execution  which  was  the  first  notice  they  had  did  not  issue  until 
the  lapse  of  thirty  days,  and  was  not  served  on  defendants  until 
some  time  thereafter.  Ova  courts  have  had  occasion  to  deal  with 
similar  situations  from  time  to  time  and  have  laid  dOTd-n  tlie  rUlc 
that  "the  negligence  of  tho  attorney  is  the  negligence  of  the  party 
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Mmaelf ,  and  *^<-*  in  tke  .alBQaog,  pf  sp.Qpi'^fti^  olroumstajigos  making^ 
It  eqalta'ble  for   the  oil  ant    uo  haTo  relief »"  have  adhered  to 
that  Tule^     (Itslics  ours.)     (Sera  r*  ^trausTaerger,  71  Ill» 
413-415.)     It  is   conceded  that  flisasy  excuses  will  aot  rell©T«  a 
litigant  of  Mg  cmn  neglect  nor  that  of  his  attorney.     HoweTer» 
wa  regard  the  cirounstances  of  this  case  such  as  would  jnake  it 
inequitable  to  allow  this  Judgment   to  stand  and  there  is  authority 
for  relieving  a  litigant  against  situations  of  this  ohajracter*  Das 
question  to  he  considered  on  appeal  is  whether  there  was  an  ahuse 
of  discretion  hy  the  trial  court  in  seti;iag  aside   the  judgment* 
(Pitzelf  Y.  Lutklnsi.  85  111.  ^»pp.  662.)     In  Baird  &   ..amer>  Ine. 
T.  Roh^e*  250  Ill#  ^.pp.   2!Sf  defendants  had  appeared  hy  their  attorney 
and  filed  a  plea  to  the  declaratioa*  supported  hy  an  affidavit  •# 
meritorious  defense.     Yhen  the  case  was  called  for  hearing »  defend- 
ants* counsel  was  not  present  in  eourt  and  judgment  was  entered 
against  them,     k  motion  to  vacate   the  judgment  was  thereafter  filed* 
supported  "by  affidavits,   showing  that  the  attorney  for  defendants  at 
and  just  prior  to  the  time  of  the  trial  was  suffering  frcm  a  nervous 
disease  complicated  with  mental  disorders  known  as  neiiro  psychosis^ 
hy  reason  whereof  his  mental   faculties  became  impaired  and  ho  was 
wholly  irresponsilBle  and  mentally  incapacitated  and  imahle  to  realiso 
the  status  of  the  case  or  to  follow  the  prooeedines.     Issue  ^fa,B  taken 
and  oral  testimony  heard  on  these  alleged  facts »  with  the  restilt  that 
the  oourt  vaoated  the  jud^ent  and  its  order  was  affinsed  en  appeal. 
Ill  discussing  the  c^uestloa  the  couru  said  (p»  257)  i 

"The  court  had  a  right  to  aaBumOf  and  naturally  would*   tha.t 
the  failure  of  defendants  to  appear,   either  in  pereon  or  "by  their 
attorney  of   record,  and  present  their  allej^-ed  meritorious  defense, 
was  due  either  to  neglect  or  abandorunent   of  the  case.     ITsither  was 
the  fact.     Such  asfiimption  would  naturally  include   the  presumption 
that  the  attorney  was  manually  capable  of  o cmprehending  Llie  situation 
and  his  duty  in  the  premises,  and  so  v/ould  notify  defendants  of  the 
approaching  trial,     ^xel^  h&d  tlxe  GontT&x]^  to  the  court  and 

the  fact  of  defendants'^ignoranee  there  ttT  it  wouTd  and  should  have 
prevented  the  court  from  entering  jude^ent,     ^jfa^j.jIg^gBl^^J'^  ^^  ^^^ 
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appear  tq^  defend  ^ms  oleaxly_attribi^taJbXe_Lo_-BL^^ 
■^eiJii^' i|i§Zjlii^^  to  expect   t>hat   th.eir~  at fornexj'v:ou.l|_l^^,gi_lo 
the  case'  arid  njotify  thaa  when  It  -vtas   rsached  for    trialT  His  saentgJL. 
oondition'defeated  "that  expectaUon  and   their  intention  to  appear 

suo<5  defend »     ffey  wer^  isnora|it__of  ^_  and  so  was   the  court »^  ,..ge 

tSlik  it,  cannot"  >"e  doubt.edVthei^ef  ore  ^  that    the  "o"c>ur  t  pr  ooeoded  upon 
Buch  a  aai stake  as  constitutes  eryor  in  fact^  and   one   that  pcroeB  Ti^itMn 
the  purview"  of  such  proceeding*"     Titalios  oufsTJ 

"It   is  not  a  case  where   the   attorney  was  merely  ill  or  failed 
through  negligence  to  notify  defendants  of  his  condition  or  of  the 
approaching  trial.     The  essential  facts  are   that  def andante  were  not 
chargea"ble  with  knowledge »   directly  or  through  the  attorney  authorized 
to  act  for   themf   of   the  fact   that   the  cauee  was  reached  for   trialj 
and  that  the  court  naturally  asBvaaed  in  the  regular  course  of  proced- 
ure  that  they  were.     V.e  deem  it  an  excusable  mistake  without  negli- 
gence.** 

It  has  frequently  heen  held   that  the  error  in  faet  assignable 
imder  see.  89  ^  the  old  statute  (chap.  llOf  Salth  Hurd  Rerised 
Statutes  1935)  sniBt  he  some  fact  unknown  to  the  court  at  the  time 
the  judgment  was  rendered f  as  well  as  one  which  would  hare   "precluded* 
the  rendition  of  the  judgment*      (Qhapmap  v.  jTorth    jaerioan  Life  Ins^« 
Go*t  292  111.  179j  Marahia  T»  Mary  Thompson  Hospital  of  Chioa^o»  309 
111.  147;     Loew  v.  Krauspe »  320  111.  244.)       In  Baird  &    .'arner  r. 
Bohle t  supra t   the  appellant  sought  to  oonetrue  the  word  "precluded,* 
as  60  used,   to  mean  lack  of  jurisdietion,  but  the  cotirt  pointed  out 
that   the  word  has  no  sueh  exclusive  meazxlng,  and  cited  oases  where 
misprision  of  the  olerk  which  does  not  deprive   the  court  of  juris- 
dietion  has  been  held  such  error  of  fact  as  comes  within  the   scope 
Of   the  motion,  citing  Domitski  v.  Amerioan  Lindeed  Co.,  117  111.  App« 
292»  later  affirmed  in  221  111*  161;     Cramer  t.  Illinois  Commercial 
Men*s  AB3*n*  ?^60  111*  516,  and  various  other  decisions. 

We  think  the  reasoning  in  the  Baird  &  .'amer  ease  and  other 
decisions  cited   therein  is  applieahle  to  the  cirovoastanees   of   this 
proceeding.     There  is  no  essential  difrerenee  in  principle  between 
an  attorney  who  its  incapacitated  by  reason  of  mental  disorders  and 
one  who  is  committed  to  jail.     It  req.uires  no  argument   to  assiime   that 
if  the  trial  coxirt  had  known  that  counsel  for  defendants  was  in  jail 
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and  unable  to  appear  tlxat  the  court  woiild  not  have  ollowed  ^tm 
eause  to  proceed  ^vithofat   them*  btit  v/otild  have  assumed   that   they 
uwre  aot  notified.     We  thisik  it  iwas  within  the  disoration  q£ 
the  ootirt  to  set  aside  the  judi^aientB  upon  the  showiag:  »sade. 

Plaintiffs'   counsel  cO'gues  that  the  petition  does  a®t 
show  diligence  aa  the  part  ©f  dafendants  theraselvee.     It  i» 
alleged,  however*  that  their  ootmsel  had  advised  them  that  the 
oase  would  not  "be  reaohec?  for  seme  tiaie  snd  thsy  would  not  "be 
required  to  do  snythiag  until  he  had  notified  thes.     The  first 
information  they  had  of  the  judg^jnentB  was  -when  a  "body  execution 
was  eerred  on  Koaiolf  Jr»#  and  within  a  cowparatively  short  time 
thereafter  they  took  steps  to  investigate  the  oirotonetanoes  aad 
then  retained  counsel  who  precented  their  petition  in    ufjust*  This 
etmetitutee  a  euffioient  shoring  of  diligence.     They  did  not  delay 
th0  satter  tottt  aeted  as  speedily  as  wae  possi"ble  under  the  circaa- 
Btancee  and  nhould  not  he  charged  v.ith  tmdue  delay  ox  negleot. 

ilfet4er  thft  statute  the  oourt  had  jurlsdlctiem  after  the 
ttxpirati^a  of  thirty  days  to   set  aside  the  Judpoent  for  reasons  set 
forth  in  the  petiti<»i»     Therefore  the  order  of  the  munioipal  oourt 
vacating  the  judgment  and  setting  the  oause  for  trial  is  affirsiad* 

QR2SR  VAOArnrc  immmT  afipewmj* 

i^oonlftn  and  Sullivan i  JJ«»  concur » 
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^  tMB  appeal  defendant^  Horaoe  Srand  Building  CorporatioHy 
seeks  to  reverse  a  judgment  for  ^555  entered  against  it  on  the  ver- 
diot  of  a  jury  in  an  action  "brougJit  liy  plaintiff,   Thielma  Rolaerts 
Camplielly   to  recorer  $710  for  alleged  daaage  ¥7  viater  to  certain 
articlee  of  wearing  apparel  and  other  personal  property  ovmed  Tiy 
her  and  stored  under  a  purported  contract  of  IsailaiAnt  in  the  "bassa^it 
of  premises  occupied  in  part  "by  plaintiff  as  tenant  of  defendant*  She 
proceeding  vi/as  dismissed  aa   to  Uxb*.  Horaoe  Brand  and  iama  B*  Zeddies^ 
vho  had  also  Iteen  named  defendants* 

Plaintii^'s  statement   of  claim  alleged  "that  on  or  alsout 
April  28  (  1954  >  for  a  good  and  valualile  considerationt   she  entered 
into  a  contract  of  bailment  with  the   defendants  -ahereTiy  the  defend- 
ants agreed  with  plaintiff  that  if  plaintix'f  would  enter  into  a 
legally  hinding  lease  for  a  term  of  fire  months,  Taeginning  on  May  If 
1934,  with  the  defendant  HOBA03  BIL^HD  BUILDHra  0OEPOR\TIOK»  an 
Illinois  corporation,  for  am  apartment  to  >e  used  lay  plaintiff  as  a. 
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3:esicienoe»   situated  at  45  Jast  Cedar  Street  in  the  City  ©f  Chicago^ 
Illinois,  which  apartment  was   then  and   there  operated  "by  the  defend- 
ants,  that  the   defendants   vvoiald   store  ©ertaia  chattels  for  plain- 
tiff which  plaintiff   then  o-wned  and  r/as   desirous  of  storing!  as  her 

"bailees.   Defendants  further  agreed   in  said  contract  of  hailment   t© 

eood 
take^«a.re  of  said  chattels  and   return  the  same   to  plaintiff,    on 

demand,  in   the  same  condition  as  when  turned  over  to  them* 

"Iliat  pursuant   to   the  terms  of  said  contract  of  hailmentf 

the  plaintiff,   on  or  ahout  May  1,  1934,  entered  into  said  lease  vrith 

the  dusfandont  Horace  iirand  ^^uilding  Corporation  and  entered  into 

poBseseion  of   the  said  premises    thereunder  as  a  tenant   of  defendant 

Sexaoe  Brand  Building  Corporation;    that  on  or  ahout   the  time  she 

entered  the   said  preaiBes,  to-v>rit,   on  May  1,  1954,   tlie  plaintiff 

turned  OYcr   to   the  dafendants  aa  haileestinder  the  aforesaid  contract 

of  ■bailment,   cartain  chattels  which  the  defendants   then  and  there 

reosiTed  under  the   terms   of   the   said   contract   of  "bailment. 

"Plaintiff  alleges   that   thereafter,  and  contrary   to  the  temu» 

of   the  aforesaid  contract  of  "bailment,   the  defendants  negligently  and 

Illegally  permitted  t.',ie  aforesaid  chattels  to  ■bec(»ae  wholly  damaged 

snd  rv.ined  "beyond  reppir  while  in  their  custody  and  possession  as 

"bailees  and  that  when  plaintiff  demanded  the  return  of   said  property, 

defendants  tendered   said  chattels  in  a  wholly  ruined  and  worthless 

condition}   that  defendants   there"by  breached  said  contract  of  "bailment 

in  that   they  die!  not  take  good  care  of  said  chattels,  did  not  return 

or  offer  to  return  the  same   to  her  on  demand  in  the  same  condition 

as  when  she   turned   them  over   to  the  defendsjtits,  "but,   on  the  oontrary^ 

tendered  the   same  in  a  worthless  condiidonj  as  aforesaidi* 

"By  reason  thereof,  and  as  a  direct  and  proximate  result  of 

defendants'   "breach  of  contract  as  aforesaid >  the  plaintiff  has  "beeii 

wholly  deprired  of  and  lost  the  aforeseld  chattels  whioh  she  turned 
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over  to  the  defendants  under  tlie  contract  of  TDailment  as  aforesaidp 

the  following  heing  a  list  thereof,  together  with  the  fair,  reason- 

ahle  and  customary  value  of  each  itemj 

"Two  trunks  f  50 

35 
Cloth  Qoat  trimmed  in  fur  125 
Velvet  suit  trinmed  in  ftir  125 
^ur  coat  and  muff  100 

Skating  suit  50 

Pieoe  of  antiq.ue  velvet        ^ 
Velvet  panel  ®0 

Riding  hatit  li 

Miscellaneous  clothing         5© 
Miscellaneous  i terns »  includ- 
ing photograpl^»  etc.        100 
Damage  to  skating  accessories    5 
Dancing  shoes  10 

f710» 

TSm  amended  affidarit  of  defense  of  the  Horaee  Brand  Build- 
lag  Corporation  alleged  inter  alia:  "itefendant  denies  that  aay 
agreeusnt  was  entered  into  for  or  on  "behalf  of  this  corporation 
with  the  plaintiff  except  a  certaia  indenture  of  lease,  dated  the 
10th  day  of  Aprilp  I934j>  and  alleges  that  all  agreements  hy  and 
Hetweea  the  plaintiff  and  this  defendant  were  contained  in  said 
agreement • 

■Eds  defendant  further  alleges  that  in  and  "by  the  clause  or 
oorenant  numbered  *Third'  in  said  indentvire  of  leeise  that  the  plain- 
tiff and  this  defendant  did  agree  as  follows i 

•tTHCKD*     Ths.t  the  party  of  the  first  part  shall  not  he 
Xlahle  for  any  damage  occasioned  "by  failure  to  keep  said 
premises   in   repair,  and   shall  not  "be  liahle  for  any  danage 
done  or  occasioned  "by  or  from  plumhiag»  gas,  water >   steamj 
or   other  pipes,   or  sewerage j,   or   the  "bursting,  lealdng  or 
rtttming  of  any  cistern*    tank,  v/ashstand,  water  closet  or 
waterpipe  in,   a."bove ,  upon  or  a'bout  said  "building  or  premises^ 
nor  for  damages  occasioned  hy  water,    snow  or  ice  "being  upon 
or  caninr  -throug-h  the  roofp   sky-li^ht,   trap  door  or   other- 
wise, nor  for  any  damages  arising  from  acts  or  neglect  of 
co-tenants   or   other  occupants   of   the   same  huildino:,   or  of 
any  owners  or  occupants  of  adjacent  or  contiguous  property,* 

aad  that  by  rirtue  of   said  elius©  or  covenaat  the  plaintiff  has  no 

right  or  eaase  of  action  against  this   defendant  by  reason  of  aay 

matter  or   thing  alleged  in  plaintiff ^s  statement  of  claim* 

"This  defendant  further  denies   that  any  officer  or  ether  duly 
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authorised  agent  of  this  corporation  entersd  into  any  agreement 
of  any  kind  or  nat-are  with  the  plaintiff  except  the  agreement 
of  indenture  aljove  referred  to* 

"iJefendant  fiirther  denies   that  it  negligently  or  illegally 
permitted  any  chattels  or  property  of  th«  plaintiff  to  hecome  damaged 
or  rained  and  denies  that  it  had  any  eustody  or  control  over  any 
chattels  or  property  of  the  plaintiff  as  a  "bailBient  or  otherwise  and 
denies  that  it  ever  was  a  hailee  of  aaor  chattels  or  property  of  the 
plaintiff,* 

It  appeared  that   the  Horaee  Brand  Building  Corporation  was 
the  oviner  of  a  iDullding  at  45  isast  Cedar  Street,  Chlcago>  in  which 
a  small  apartment  tsrs  Tacant   during  the  early  part  of  April »   1934 f 
that  plaintiff  inspected  this  apartment  and  a  few  days  later  returned 
and  infQXi»4  Mrs.  Horaee  L.  Brandy  the  vdt<6  of  the  president  of  the 
defendant  oorporationi    that  she  would  take  same}  that  shortly  there-* 
after  a  written  lease  of  the  apartment  for  a  term  of  five  months, 
ooaunencing  May  1,  1934>  at  a  total  rent  of  #250  was   submitted   to 
plaintiff  and   signed  "by  her  and  also  "by  the  defendant  corporatioa 
"by  its  president,  Horace  L.  Brand;   that  plaintiff  moved  into  the 
apartment  aTaout  the  middle  of  April  and  after  a  few  days  the  Janitor 
removed  to  one  of  the  sheds  or  lockers  in  the  banement   of  the  build- 
iag,  which  were  available  for  use  hy  tenants  as  storeroems,  the   two 
trunks  containiag  articles  of  clothing  and  other  personal  property 
owned  hy  plaintiff,  which  she  claims  were   '•wholly  damaged  and  rtiined" 
hy  water.     Plaintiff  testified  that  before  she  signed   the  lease  she 
informed   the  lessor,   through  conversations  with  Ere.  Brand,   that  the 
trianks  contained  valuable  property  and  that  Mrs.  Brand  in  behalf  of 
the  lessor  orally  agreed  that  if  plaintiff  signed  the  lease  of  the 
apartment,   such  trunks  and  their  contents  would  be  safely  stored 
and  cared  for.     The  eviden«e  is  ooaflicting  as  to  whether  it  was 


I 


■~v 


"  ♦'ni  JHiGlcj 


-bXiifijf  ant*  Ite,  .^naasactf  ei" 


b»£0i.t. 


rjasi  sniojisciEtoo 
■  JKX.3lq 


t  riir-Xci  "^tf  bsnwo 

•  '  ■-•  vacs*  j^^O'^OiM    »ioaiis*X  ,s«i,j^  j&ecaTO'iHi 

i.'K-.;t;i  ,.•.,  i..  otq  oXo'i  .'X.OT  feoifiiscfcfoo  aalmni 

•£(<^  ^  se.?9X  wlcf   !>s,f-r:.j..:;   ■.■-i;jni:.;lq-  1^   is£li   f>sfeia.o  ^XXs'XO   toaaaX  9/l.» 

-■    '  '        ''   «'OH^»i^  ,xol-  6a:cj30  bam 


M    :^s.Bii:,a 


b^'sieis  x^^tfi^ 


-5- 

Mrs.  Brand  or  plaintiff  who  ordered  or  requested   the  jsjiitor   to 
remore   the  trunlcs  from  plaintiff ♦s  apartment   to  the  atoreroom  in 
the  Tsasement.     Plaintiff's  rercion  ie   that  Mrs.  BTa.nd  assimed  full 
charge  of   the  trunks  and   ordered  the  janitor  to  remove   them  from 
plaintiff* s  apartment  and  rire  them  special  storage.     Krs.  Bra»d 
denies  that  the  tjrunke  were  oren  aentioned   to  her  or  that  she  had 
anything  to  ao  with  them.     The  Janitor  testified   that  plaintiff  re- 
quested him  to  remove  the   tinnlcs  to  her  fctorage  rooa  in  the  hasementf 
which  he  did«     There  1b  testimony  ia  the   record  that  plaintiff  -wae 
warned  hy  another  tenant   of  the   buildin,'^  that  the  hasement  was  not  a 
safe  place   to  store  vnluaTale  property*     Sometime  during  the   summer 
of  1934  Water  flooded  the  "basement*  and,  aooording  to  plaintiff  her 
trunks,  whioh  she  found  standing  on  end,  had  been  immersed  in  the 
flood  water.     She  testified  further  that  when  she  opened  the   trunks 
she  found  their  contents  wet  and  mildewed  and  entirely  heyend  repair 
or  restoration.     She  plaeed  the  value  of  the  property  in  the    trunks 
at  .*!710  and   one  of  her   vd.tnesBes  vnlued  it  at  t>l,00O» 

Plaintiff*  s  claim  supported  ooleiy  "by  her  own  evidenit 
amounts  simply  to  this.     She  was  looking  for  an  apartment  and  saw 
a  for-rent  sign  in  the  building  in  question  OT.med  hy  defendant. 
After  inspecting  the  vacant  apartment  she  aa-w  the  renting  agent, 
Mrs.  Brand.     She  claims  in  effect  that   she   told  Mrs,  Brand   that  he- 
oause  of  the  lack  «f  space  in  the  apartment  for  her   trunks  she  would 
Only  agree   to  enter  into  a  lease  for  same  if  the  lessor  agreed  to 
provide  dry,  safe   and   secure   storage  for  her  trtxaks  containing  her 
valuable  winter  wardrcfee  and  return  the    trimks  and  contents  to  her  in 
the  same  condition  they  were  received.     She  further  claims  that  Mrs. 
Brand  as  the  agent   of  the  leeeeor  orally  agreed  to  the  contract  ©f 
hailmeat  oa  the  foregoing  terms • 

Of   the  loany  grounds  urged  for  reversal  only  twe  need  >b  coS- 
sidered.     Defendant  insists  that  the  verdict  was  against  the  manifest 
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wei^t  of  the  eridence.     In  determinlne-  tMs  questioH  it  is  impor- 
tant to  analyze  the  proTsahilities  of   the   situation»  as  Tjrell  as  the 
facts  and  circumstanoes  in  eridenoe*     It  «ust  Ije  borne  in  mind  that 
under  plaintiff's   the^ary  the   total  rental  of  ^250  for  th®  apart- 
ment for   the  full  ter»  of  the  lease  did  not  constitute  tho  whole 

or  mj  part   of  the  ooneideration  for   the  alleged  eontract  of  bail- 
that 
meat  "but/the  sole  consideration  therefor  was  plaintiff's  agreeasnt 

to  enter  into  the  lease* 

Oa«  would  hare   to  1m  oTercredxaous  to  "belieye  that  Mrs, 
Brand  agreed  in  behalf   of  the  lessor   to  aspume  responsibility  for 
the  Bafeguarding  of  plaintiff's  supposedly  valuable  property  of 
indeterminate  worth  without  inspection  or  investigation  to  asoertaift 
its  condition  or  character  on  the  sole  consideration  that  plaintiff 
vould  sign  a  five  month  lease  at   a  rental  of  ?;.50  a  month.     It  is 
a  matter  of  common  knowledge   and  experience   that  owners  of  apart- 
ment buildings  in  the  City  ef  Chicago  such  as  defendant's  rumish 
each  of   their  tenants  with  a  basement  storeroo*.     There  was   evi- 
dence th&t  there  were  such  storerooms  in  the  basement  of   this  build- 
ing*    It  is  also  a  matter  of  common  knowledge   that  suoh  rooms  are 
not  provided  for   the  safekeeping  of  valuable  property  belonging  to 
tenants  at  the  risk  of   the  landlord,  but  rather  for  the  storage  of 
articles  which  have  been  outworn  or  at  least  not  needed  by  tlie   tenant 
for  the   time  being  in  sueh  tenant's  apartment.       Plaintiff  did  net 
testify  that  she  at  any  time  informed  Mrs*  Brand  as  to  the  value  of 
tha  property  she  pla«ed  in  the  trunks*     Lhe  might  Just  as  reasonably 
have  plaoed  in  her  trunks  property  worth  $5»00O  vr  $10»0009  if  sh« 
possessed  same*  and  with  equal  airdor*  in  the  event  such,  property  was 
damaged,   attea^t  to  charge  defendant  with  the  responsibility  for  Its 
safekeeping*     Is  it  at  aU  prdbable  that  Mrs,  Brand,  in  order  to 
secure  a  tenant  ft  a  total  rental  of  |250p  would  agree   to  a  contract 
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of  bailment  which,  imposed  unlimited  liability  on  the  lessor? 

Plaintiff's  uncorrohorated  testimony  re  to  the  coatraet 
of  "bailment  was  denied  "by  Jirs.  Brand,  isho  testified   that  th# 
matter  of  the  storage   of  the  truaks  by  the  lessor  -was  not  mentioned 
in  her  Tarioue  oonrersaticmB  •5?ith  plaintiff.     Mrs.  Brand's  testimony 
Was  corroborated,  as  heretofore  shown,  by  that  of  the  janitor  to  the 
extent  that  he  stated  that  it  was  plaintilf  who  requested  him  to  re- 
Bore   the  trunks  froia  her  apartment   to  her  storeroom  in  the  basement • 

The  entire  idea  of  the  alleged  oral  contract  of  bailment 
uader  all  the  facts  md  ciroumst-'inces  in  evidence,  coupled  with  the 
reasonable  probabilities,  is  so  preposterous,   in  our   opinion,   that 
it  is  inconoeirable  that   such  a  proposition  was  even  considered  Tiy 
either  plaintiff  or  Mrs,  Brand,     vl'e  are  5.mpelled  to  hold  that  the 
Terdlct  of  the  jury  was  against  the  manifest  weight  of  the  evidenee. 

In  any  event  a  oareful  examination  discloses  that  there  was 
no  competent  evidence  in  the  record   to  show  that  Mrs.  Brand  had  any 

authority  to  bind  defendant  to  such  a  contract  &s  the  purported 

contract 
oralVof  bailment. 

In  the  view  we  taloe  of  this  cause  we  deem  it  unnecessary  to 
disouss  the  other  pcints  urged. 

^or  the  reasons  stated  herein  the  judgment  of  the  Municipal 
court  is  revereed  and   the  c^se  remanded* 

Erlend,  P.  J.,  and  Scatilan,  J.,  conexir. 
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295I.A.  614 

MR*   JTISTIOIS  SULLIVAlsr  D.a.IV3R]2D   TH3  OPIHIOH  OP   THIS  COm*T» 

i)eceml3er  11,   1955>   the  state's  attorney  of  Cook  county 
filed  a  complaint  for  injunction  pursuant   to   "chapter  lOOl/s 
SHiith-Hurd  111.  Rev.  Stats.  1935 »"   seeking  to  abate  as  a  nuisance 
a  house  of  prostitution,   v;hich  it  was  alleged  was  conducted  by 
the  defendant,  Anna  ..agman.     On  Becembaar  23,  1935,   the  court 
directed  the  issuance   of  a  temporary  injunction  restraining  th« 
defendant  from  maintaining  stuJh  premises  as  a  house  of  prostitution. 
May  14,   1936,  an  informe-tion  was  filed  charging  defendant  with  vio- 
lation of   the  injunction.     June  26,  1936,   an  order  was  entered 
adjudging  the  defendant  guilty  of  contempt   of  court  for  such  vio- 
lation, fining  her  ;|100  and  sentencing  her  to  imprisonment  in  the 
county  jail  for  a  period   of   thirty  days.  This   order  included  a 

direction  to   the  clerk  of   the  court  to  forthwith  issue  a  mittimus 
to  the  sheriff  c omiuond ing;  him  to  execute   said   order.     The  sheriff 
immediately  took  the   defendant  into  custody.     Thereafter  she  filed 
a  notice   of  appeal  and  bond  thereunder  and  obtained  her  release. 
That  appeal  was  dismissed  by  the  circuit  court  and  on  Norember  20, 
1936,  an   order  was  entered  on  motion  of  the   state's  atcorney  "that 
a  capias  be  issued  immediately  by  the  clerk  of   this  court  and  *-* 
that   the   sheriff   take   the   said   defendant,  Anna  Wagman,   into  custody 
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OK  eaid  capi&s  o.nd  puroutjit   to  j-adgtnent   of   this  court  as   entered 
Jtxne  2£t  asse."       i;ec3Eibsr  2,  1936f   defendant  filed  a  notice   of 
appeal  which  purported   to  be  an  eppeal  frmn  'both  the   order  of 
BroTsmlser  20,  1936,   directins  that   the  capias  issue  and  that  tha 
Sharif f  take  her  into  custody  and  from  the  judgment   order  of  June 
26f  19S6,  which  found  defendant  ri,iilty  of  contempt  of  coxirt  and  fined 
and  sentsnced  hsr* 

It   is  only  necessary  to  say  as  to  defendant's  attsKpt  to 
reyiew   the  jiadgment   of  June   26,   1956,  "by  this  purported  appeal  that 
she  is  precluded  from  so  doing.     Her  original  appeal  frcsa  thu  judg- 
ment order  irc-.B  diBmlsEed  hy  the  lower  court  hecause  of  her  failure 
to  pursue  the  necessary  st<9p6   to  prosecute  it.     It  has  "been  repeated- 
ly held   that  a  second  appeal  cannot  be  perfected  from  the  same  order 
or  judgment  and  in  any  event  her  right   to  appeal  from  said  judgment 
order  was  lost  hecaise   of  her  failure  to  exercise  it  -within  ninety 
days  as  provided  by  the  Civil  Practice  act.     It  is,   therefore,  an- 
necesBary  to  consider  the  alleged  errors  ascigned  for  the  reversal 
of  the  judgment  order  of  June  26»  1936. 

The  reas^ons  urged  for   the  reversal  of   the  order  of  november 
20,   1936,   are   stated  in  defendant's  brief  as  follows i      "The  mittimus 
under  the  order  of  Jxme  26,  1936,  becaiBQ  ftmctus   officio  in  July, 
1935,  and  was  so   recognized  by  the  court  and   state's  attorney  on 
afovembar  20,  1936.     The  -jhoriff  was  and  is  -without  power  to  arrest 
Tmder  such  an  order  and  the  court  was  without  jurisdiction  on 
November  2C,  1935,   to  order  that  a  capias  issue  or  to  direct  the 
Sheriff  to  take  defendant  into  custody* 

"The  Court  below,   the   state's  attorney  and   the   sheriff  had  no 
power  and  no  jurisdiction  on  Ilovembsr  20,  1936,   to  revive  a  dead 
mittimus  anu  to  give  legal  vitality  to  a  writ  after  four  terms  bad 
passed.     The  writ   of  June   26,  1936,  was  inoperative  in  November,   1936, 
and  the  Court  had  no  poTser  to   revive  it,   especially  vihere,   as  here, 
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the  first  writ  was  partly  served  "by  imprisonment." 

The   theory  of   the  state  is   that  "this  appeal  is  improper 

since  it  is  from  a  nonreviewahle  order  said  is  "based  upon  conditions 

which  go  to  the  validity  of  the  mittimi,  which  question  is  not 

available  on  review  hut  is  a  question  for  haheas  corpus;"   and   that 

tke 
"questions  raised  hy  the  appellant  as  to  ^  invrjlidity  of    the  ser/eral 

mittimi  are  frivolous  since   the  determination  of   the  legality  of  a 
person's  detention  depends  only  upon  the  existence  or  non-exiatenoe 
of  a  valid  judgment." 

The  judgment   of  June  26,   1936,  heinc  final  and  valid,   the 
real  question  presented  is  whether  the  order  of  November  20,  1936, 
directing  a  capias  to  issue  for  the  defendant  md   that  the  sheriff 
tales  her  into  custody  is  appealahle.     The  sole  purpose  served  by 
this   order  was  to  enforce   the  valid  judgment  of  the  court  thereto- 
fore rendered.     It  is   the   established  law  of   this   stats   that   ohjec- 
tions  to  the  process  hy  which  a  person  is  imprisoned  are  not  properly 
reviefwahle  hy  appeal  or  ^vrit  of   error  hut  can  only  be  availed   of  in 
a  habeas  corpus  proceeding.       In  Marx  v.  The  People,   204  111.  248, 
where  an  objection  was  urged  to  the  process  by  v/hich  the   defendant  in 
that  case  was  iaqprisoned,   the  Supreme  court  in  holding  that  such  olj- 
jectlon  does  not  properly  arise  upon  writ   of  error,   snid  at  pp. 
253,   254 «      "The  question     as  to  whether  the  plaintiff  in  error  is 
confined  now  by  any  virlt,   or  of  a  writ  in  suoh  form  as  is  required  by 
law,  is  one   that  will  properly  arise  when  it  is   sought  by  habeas 
corpus  to  relieve  him  from  illegal  restraint.     The  issuing  of  the 
writ  is  no  part  of  the  judgment  complained   of  and  need  not  here 
be  considered •* 

Eren  though  it  be  assumed  that  the  order  of  November  20, 
1936,  "Was  a  final  determination  reviewable  by  appeal,    there  is  no 
merit  in  the  cantentiows  advanced  by  defendant  since   the  propriety 


sdi   ,&i;X«T  ?.i«#3  X.««i'i  B»tisi«f  ,d£Sl   ,da  em'O  ^o   iit»ina5ift  orf'i' 
t^f^OI  ,0S  iscto'oVoK  Id  isbxo   arid   tsxi^oiiv/  ui  fo©tfflaasT:r[  t^^lieetrp  Ifi©« 
'ilixejls  eri^  ;?jari.  !;s6hs19&  oi    ealqr.o  s  s«i*o©'Si& 

re  biT-xse  eaoQtiwc  .  sCrfaXjsatjfB  el  t&o-^aJ^o  oiat  T»d  sot** 

Xl'Soqptq;  i".-  snoi-'i'ig/Kii  si  eofc?i&cr  s  ffoMw  ^  saesotr^  «i£3^  oJ   snots 

tst  lo  beXxijvB  »«f  ^Iko  Kjko  ^0dr  •so*?.*!;  ^^ftlja  ^a  sXtf^'wtJtTe^ 

ni:  ih.sbnsl3b  otii  lioMw  iter  uaeoo-jq  ;5w  tiolio^i^o  as  eiedw 

at  "soivLd  at  'xitHtti&lqi  «x£^  ttiM&ii.  :KiiJB9up  exfT"     i*g?.   «53S 

•^  b«c Jt^p©'  ■  ntxol  fJoixa  at   ^i-tw  ^^    It;   "xo    «Ji'xsy   -^nfl  x<f  ««>K  bsitllfioc 

ajBw&^jauf  x<S  ^ligsjon   at  J  i:  jrrsxlw  &uirs  xl'soqptq,  IXIw  c^srf^t   e«o  ax   «w«I 

«rf^  lo  Siiiwaai   sxiT      «jtni;.«TJBsi  X^cXXi:  ejotI:  aslrf  avaXXarr  o:f  aiiqioo 

ei9xl  ^on  baen  bees  "io  bsnijaXqinoc  J«fi«?ab.yt  arf^  "io  *rt«q  oa  ai  iiv,<f 

"tbQieb tattoo  etf 

t  -'^aqqa  -^  aXtfcwa-tYa-X  jaolianJtaias^ab  XiinXl  .o  aaw  <d59X 
lijuiiiioxq;  jilw'   aonia  ittAbRQlQh  t«f  B«0fii5rb.«  ajfoxineJ-nDo  9il*  at  ittsa 


of  her  detentioa  and  imprisonmeat  is  not   to  "be  detemined  Hy  tke 

validity  of  either    the  aittiiBus  ordered  June  26,  1936,  uader  \niloh 

she  mis  originally  taken  into  custody,   or  by  the  mittinrus  ordered 

HoTsiaber  20,  1936,  under  which  she  was  imprisoned  after  the  &:ppe&l 

perfected  by  her  notice   of  appeal  filed  Jime  26,  1936,  had  been 

dismissed,  but  by  the  Tulidity  of  the  judgment  ^'hioh  imposed   the 

sentence  upon  hsx»     „hile  a  comir.itment   ought  regularly  to  go  with 

the  defendant,  its  abBeno®  does  not  render  the  imprisonment  unlavsfia, 

for  the  sentence  is  the  real  mthority  for  holding  the  defendant. 

{ Aderhold  r.  MoCarthy^  65  ffed.   (2nd)  452|     ^  Parte  v.ilson,  114  U«  S. 

417,   5  Bup»  Ot.  955,   29  L.    3d.  89j     Howard  y.  U.  S.,  75  fed.  9561 

34  L,  E.  A«  509}     Pe ople  v.  Baker,  89  II.  y»  462|     People  v.   apeeny 

281  111.  52,  117  sr#    .:.  764;     la  re  Moore,  l4  Ohio  Oir.  Jt.  B.   237.) 

In  geople  t.   Green,   aupra,,  an  original  petition  for  inandfauB 

was  filed  in  the  Qupx-eme  court  to  compel  Hon.  Theodore  M.  CSreen, 

circuit  court  Judge,  to  exp*inge  an  order  entered  in  a  habeas  corpus 

proceeding  discharging  one  Bobbine  and  to  compel   ;TanB,  sheriff,  to 

apprehend  arvl  imprison  Bobbins,  pursusat  to  a  conviction  and  sentence 

for  selling  liquor  in  anti -saloon  territory.     The  writ  of  mandamns 

was  ordered  to  ISBue.     There   the  court  said  at  pp«  61,   62 t 

"It  was  alleged  by  respondents  in  their  answer  that   the 
sheriff,  respondent    ivcaie,  did  not  have  a  ndttimus   or  certified 
copy  of  the  judg?a®nt  in  his  hande  or  in  his  posEession  at.  the  time 
Hobi'ine  -^as  committed  by  him  to  Jail  under  said  Judgments,  and  they 
argue  that    this  waB  a  sufficient  groimd  in  the  habegg  corpus  pro- 
ceeding for   the  dischiirge  of  the  priisoner.      :ob5>ins  v/as  detained  by 
virtue   of  the  Judj^jaents  of  the  county  court,  and  those  Judgments 
were  sufficient  authority  for  his  detention.         .  mittinius  in  each 
of  the  oases  was  only  impoitiint  to  the  officor  as  a  direction  to 
him  to  imprison  Hobbins  and  as  evidence  of   the  authority  if/hich 
the  Judgments  gave.     It  is  not  necessary  to  discuss  the  proposition 
Tvhether  or  not  it  was  the  duty  of   iJvans,  as  sheriff,   to  have  had  a 
mittimus  in  his  possession  for  his  direction.     The  Judgments  were 
sufficient  authority  for  the  imprisonment  of  Hobbins,  and  he  would 
have  no  right  to  hie  release  from  imprisonment  simply  because  the 
sheriff  failed   to  arm  himself  with  cuffioient  ij.uthority  or  direction 
as   to  such  imprisonment,  even  if  it  be  yonoeded  that  the  la's?  re- 
Cittires  a  mit.tiffii;:S  in  such  Cfise  before  c omnii 1 1, ing  the  prisoner,   the 
imprisonment  in  such  case  ootuLd  have  been  legalised  at  any  time  by 
the  issuance  of  a  mi t o icrus .       i.a  a  ra^itter  of  fact,   there  is  no 
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special  requirement  in  our  statute   that  t-.  sheriff  or  other  officer 
must  Ids  supplied  with  a  mittimus   after  an  order  and  judgment  of 
conviction  and   seAtenoe   to  Jail  hare  "been  entered  "by  the  court, 
and  -where   the  court  has  directed   the   sheriff,  who  is  personally 
present,    to  coEiniit  the   offender.     There   is  r-.uthority,   at   nny  rate, 
for   the   proposition  that  a  prisoner  who  has  teen  legally  and 
properly  sentenced   to  prison  cannot  he  released  froa  prison  merely 
■because   of  an  imperfection  in  the  Viarrant  for  coraKiitmsnt ,  and  if 
the  prisoner  ie   pafely  in  the  proper  custody  there  is  no  of I'l ^ie  for 
a  mittimns   to  perform.     People  v.  Baker,  89  IT.  Y.  46lj     Howard  y. 
United  States,   34  L.  R.  A.  509,  and   cases  cited*" 

Other  points  have  "been  urged   and  considered  hut  in  the 
Tiew  we   take  of    this  matter  we  deem  it  unneceBS-.ry   to  discuss   them. 

For  the  reasons  given  the  motion  of  the  state's  attorney, 
heretofore  filed  end  reserred   to  hearing  to  dismiss  tliis  proaeeding> 
purporting  to  be  aa  appeal,  is  allowed. 

EROCEtJDIHG  DISKS  SD, 


Friend,  P.  J.,  and  Beanlan,  J.,  concur* 
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a  eorporatienf  (plaintiff  "belowp^ 

'.ppe  llant, 

GIAREB02  J.   GLSm  et   r1  . , 
( deieadaate  "below)  • 


CH&BLJ^  H«  i>J£EH&i  reoeirer  of  ' 
LIUGOIM  KiUST  &  SAVIHGB  Bk.-HK, 
(petitioaex  bclov)p 

Appellee* 
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PPmL  raCM  CIKStJIT 
'-  COORT,  COOK  OODUTY* 


im»   JUSmOa  BCIJIVAH  JiSLIY^iiD  i'iCi  CPI^ICSf  Ofi"   TES  OODRf  • 


Q&  Oetol}er  6»  1936»  plaintiff  filed  its  complaint  ia  ejeet- 
ment  againet  Clarence  J*  01san»   the  oimer  of  the  premises  la  questionf 
and  ten  other  defendants  who  were  tenants  occupying  apartmenta  there- 
in*    On  lifoyemher  1$   1935*  Oleen  filed  his  answer  denying  that  plain- 
tiff was  the  ovmer  of   the  premises  mentioned  in  the  complaint*  that 
there  was  any  valid  tax  deed  issued  to  plaintiff »  that  defet^aat  was 
guilty  of  unlavifully  withholding  the  premises  and  that  plaintiff  had 
/been  in  any  way  d^unaged  hy  the  defendant*     On  January  8*  193i»   on 
'  plaintiff* e  motion  and  without  notioe*  the  ejectment  suit  was  dis- 
missed as  to   the  defendant  Olsea  and  default  Judgment  was  taken  as  to 
the  remaining  ten  defendaats.     On  Occoher  21»  1936»  Charles  H»  Al\>erB 
as  receirer  of  Lincoln  xrust  &  bavingB  Bank  (hereinafter  for  conren- 
ienoe  referred  to  ab  petitioner)  filed  his  petition  in  the  nature  of 
a  Yfrit   of  error  cor  am  nopis  under  sec*  7*;  of  the  Civil  Practice  act  to 
vacate  tii3  judgsient   of  Jaauary  S»  1936,   to  tehioh  petition  plaintiff 
filed  its  answer  Kovemher  7»  1936.     On  January  6,  1937 »  after  hearing 
on  the  petition  and  e^swer,  toth  of  -ahich  v^ere  verified,  an  order  whS 
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-rrr^Ig  $£itii  i^air^^b  r&Wfms  aixi  t&-£i\  ea«IO  ,3591   <ii   'x©cf«tevo]>[  hO     tcti 

bjad  I'il&ax.&la  iatii  !bct£  as«JQ§a:a«q  edi  •is&l&loM.i  xa  ^XXulwalm/  1o  vlxw:^ 

-axb  ajsv/  jiua  i«SHwoe(.e  ortj   ,»oi;fon  d-i/Girfdiw  btta  tsoliota  a 'riiaxxleXq 

a^scfl.    »H  asX'ttrii^EC  ^diSt'X   tXS  riorfo.  .  .aJa36ns1:a&  ixspJ  snJtniiisia©^  oxl* 

lo  i5ajj;^3n  o/id-   fii  nol^tiJsq  aid  balil  (lismiim&q  aa  oi  hotroTniX  staot 
Oj   ion  aoiizyBT  .  zobmj  axaoit  ag^goo  W-cxe?  "io   Jl'xw  a 

anitiJOii  '£3;?'i£  « ToCX  ,a  x^^wxl,.  .     .        ,      -iScfxaevoTi  tfweaxts  aji  fesXi'i 


entered  Taoating  and  setting  aside  the   order  of  dismissal  and  th« 
Judgmont  order  of  January  8»  193i»  and  giving  leave  to  Charles  H. 
Alters »  receiver,  t,o  file  hie  appearance  and  ansvfer  to  the  oaaplaiat 
in  ejec1»ent»  This  appeal  seeks  to  reverse  the  order  of  January  6» 

1937. 

The  petition  of  OharlsB  H.  ..IToers*  receiver  of  Lincoln  'Irt^t 
&  Savings  Bank*  alleged   sut s tan ti ally  that  at  the  time  of  the  ooimaence« 
ment  of  the  action  in  ejeotiaont  Clarenee  J«  Olson  -vas   tha  owier  in  fea 
simple  of   the  presisse  descriloed  in  tlie  cfflsplaint;   that   the  preaises 
were  iju^roved  with,  a  three-story  "briok  building  ooitainiag  twenty^tw© 
apartments;    wh^.t  one  of   t]ie  occupants  of   x,Taa&  apartments  were  made  pa:»^ 
ties  defendant   to  the  complaint  along  vvith  Olsen  and  that  ten  others 
ooeupied  apartments  as   tenants  "but  were  not  made  parties   to  the  pro- 
o«eding|   that  Clarence  J.  Olsen  did  not  occupy  the  premises j   that  the 
oomplaint  in  ejectment  did  not  allege  that   "Clarence  J«  Oleen  claiaod 
to  he  the  owner  in  fee  of  said  preaices  and  failed  "by  any  faot  alleged 
therein  to  distinguish  between  the  claims  of  B&id  tenants   end  of  said 
Clarenee  J»  Olsen;"     that  all  of  the  defendants  were  served  with 
process  I   that  Clarenoe  J»  Olsen,  hy  Litsinger,  Healyj  Eeid  &  Bye, 

his  attorneys,  appeared  and  answered   the  complaint  ilovember  1^  I935j 

John 
that  the  cause  was  assigned   to  the  calendar  of  Jud^/t?.  CJaV3rly»  and 

remained  upon  his  calendar  until  tha  entry  of   the  judgpientj    that 
Clarence  J»  Olsen  conveyed   the  proaaises  iJovember  22,  1935»   to  vdllia* 
L»  O'Oonnell,   receiver  of  Lincoln  Trust  &  Savings  Bank,  and  that 
¥ilUaja  L«  O*0onnell  as   such  receiver  was  until  his  death  the  o\mer 
Of  said  premises  I   that  V.illiam  L.  O'Connell  died  July  24,  1936,  and 
Charles  H.  ..lb era  was  on  that  date  appointed  saooessor  receiver  of 
Lincoln  Trust  &  Savings  Bank;   that  ,a*ers  ijave  hond  and  qualified  as 
receiver  and   that  he  is  now  the  qualified  receiver  of   the  hank  and 
as  such  the  owner  in  fee  simple  of  said  premises |  that  on  January  8, 
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i)xyj  <Do€X  t^a  '-cXjju  &olb  XiaxuioO';;  .J.  awixXXift  *jBffi  jseaifiiai^  bx^e  1© 
1©  56rx2»osi'f  -iOMtisooxiC  fiaiJxiXoqgi*  o^^ijb  isM  Jos  a^y  «r:©.cfX4i  .H  seixM- 
J  6«i:'iiX«i;p  Im^  bnocf  «VJaa  a-xstfl  ijBx£;t  jjlaeti  asfilvaU  iS  t&ur'S  xtloociu" 
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1936,  plaintiff  appeared  "before  Judge  Stajiley  H.  Elarkowski  and 
secured  the  entry  of  an  order  of  default  against  the  defendants 
Otli>3r  ';han  Olarence  J»  Olsen;  and  that  on  the  same  day  eai  motion 
of  the  attonaey  for  plaintiff  tho  following  order  of  disiaissal 

was  entered: 

"On  motion  of  Verne  B«  Belle,   solicitor  for  Chicago  Seouritiea 
Corporation,  a  corporation,  plaintixi,  for  an  order  of  ditiid.acal 
againsit  Clarence  J.  Olsen,   defendant  herein,   the  Court  having  Taeen 
adrised  that   the   Sf.id  Clarence  J«  Olsen  was  not  in  actual  poaeesaion 
of    the  premisss,   or  any  part  thereof,  involved  herein,  and  that  he, 
lay  his  attorneys,  has   only  filed  an  anower  of   generrj,   denial. 

"It  is   therefore   ordered   that  thl3  cause  ha  dismissed  as   to 
the  defendant,  Clarence  J.  Olsen,  without  prejudice •*♦ 

The  petition  to  vacate  further  alleged  that  thereafter  also 
on  the   BaEfi  day  Judge  SfcaJfiley  H.  Klarkowski  entered  a  default  linding 
laid  judgment  against   the   defendants  other  than  Clarence  J«  Olsen j 
that  neither  Olsen  nor  his  attorneys  were  notified   of  the  intention 
of  plaintiff  to  diemiss  the  action  againet  him  or  to  secure   the  entry 
•f  said  judgment  and  had  no  knovirleuge  or  not-ice   of  sr-id  laet  mentioned 
proceedings  until  more  than  thirty  days  after  the  entry  of  the  judg- 
ment}  that  plaintiff  did  not  notify  the  other  cl^fendantB  of  its  motion 
to  dismiss  the  action  as  to  Olsen;    that  Olsen' a  answer  to  plaintiff's 
complaint  was  not  a  mere  general  denial  "but  was   a  full  and  complete 
answer  to  all  the  facts  alleged  in  said  coiaplaint;    tlxat  petitioner 
has  a  good  and  meritorious  defense  in  that  the  tsx  deed  referred  to 
in  plaintiff's  complaint,  tty  viroue   of  whioh  it  claimed   ownership  ef 
the  premises,  was  void  Taeosaxse  of   the  failure  to  pay  suh sequent  taxes, 
"because  there  •was  no  proper  service   of  notice   of   the  tcx.  sale  and  he- 
eanse  of  failure  to  oomply  witli  sec.   212  of   the  revenue  act.     The 
petition  ooncluded  with  the  prayer  thtit  the  judgment  entered   January 
8,  1936,  "be  vacated,   that  the  ordor  dismicsins  the  cause  as   to  Olsen 
"be  vacated  and  that  petitioner  he  permitted  to  appear  and  rnewer 
plaintiff's  complaint  as   the  assi^rnee   of  said  def?nd^nt  Clarence  J. 

Olsen « 
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Plsintiff *s  answer   to   the  petition  to  vacate*  after  ad- 
mitting the  w.-^iteri?,!   -negations    thereof  t   averred  inter  aXia  that 
at  the  time  cf  the  c r^mmeno emen t   of  the  ejeotment   suit  plaintiff 
eloimed   title  in  fee   nimple  under  a  tax  deed  and    "plaintiff  was 
informed  tlmt  Clarence  J.  Olsen  claimed  to  he  the  o"wner  of   the 
premises  and  was  In  possession  thereof  throu.^h  certain  tenants ?• 
that   the  petition  to  vaoats   '*setc  up  no  groundt::   for  the  setting 
aside   of   the  judc?ii&nt  entered   on  January  8,   19S6,   as  required  Tsy 
sec.  72  of   the  Olvil  Practice  act;"   that  Charles  H.  Alhers,  receiver 
of  Lincoln  Trust  &.  Savings  'lank,  is  a  stranger  to  the  record j   that 
William  L.  O'Gomiall  and  .Charles  H.  Alhers   "had  knowledged   of  the 
entry  cf   this  judgment  hy  virtue   of   the  fact   th?.t   in  the  matter  of 
the  case   of  John  S.  Bohzlenj   successor  trustee,  v.  Hichael  ftohwartz, 
Circuit  court  case  !Jo»  35C  13149,  whioh  proceeding  "was  a  proceeding 
for   the  foreclosure   of   the  premises  involved  herein,  in  which  caso 
John  B.  Boh<iion,  by  litsinger,  Healy,  Reld  ii  Bye,  its   [his J  attomejrs, 
filed  a  petition  on   ^ehru^iry  15,  1936,   setting  forth  that  the  judgment 
in  ejeotment  Imd  been  entered  in  this  proeeoding  January  8,  1936,  and 
praying  that   the  plaintiff  herein  he  enjoined  from  interfering  with 
the  collootion  of   the   rents,   issues  and  profits  from  said  premises;" 
that   "William  J.   0«Gonnell  was  notified  of   the  application  for   this 
injunctive  order  hy  service  of  notioe  upon  Kormon  C •  Barry,  his  attor- 
ney,  and  the  injunctive  order  was  granted;"   that   '•the  petitioner  here- 
in \vr.s   cjiiilty  of  laches  in  tha.t  he  has  pennitted  John  B»  Bohzien, 
as  successor  trustee,  plaintiff  in   said  foreclosure  proceeding,   to 
obtain  this  injunctive  order  and  in  the  eaias  proceeding  permitted 
the  plfaintiff   to  go  to  e   decree  withoiit   the   adjudic   tion  of  the  rights 
of  the  Chieago  Securities  Corporation,   ^**  and  in  permitting  the 
Chicago  Securities  Corporation  to  prosecute  its  appeal  from  oertaia 
orders  in  the  foreclosure  proceeding  *^^*  so  that  tl^  Chioago  Se&uii- 
ties  Corporation  has  relied  upon  its  judgment  in  ejectment  in  this 
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cause  and  expended  moneys  in  conneotion  witli  tha  matter  of  Sobzlen 
▼  •  gclmTtz  and  the  appeals  involved  tlierein  with  tiae  knOTdedge  of 
Williajn  L.  0»Cormell,   trustee,   and  Charles  H»  /U.l)er6»  Buooessor 
trustee »"       Plaintiff's  answer   to  the  petition  to  vacate  asked  that 
eame  he  denied. 

Plaintiff's  contentions  a^^   stated  in  its  "brief  are   "that 
after  the  expiration  of  thirty  days,    the  oourt  was  withoat  juris- 
diction to  vacate  and   set  aside  its  final  judgment  order  of  Jailuary 
•  [8  3»  1936,   and   that   the  petition  filed  lay  the  petitioner  and 
appellee  did  not   set  up  facts  giving  the  oourt  jurisdieti(»t  to  set 
asiidft  the  final  judgment  and   that  Charles  H.  .vlhera,  receiver,  a 
stranger  to  the  record,  had  no  right  to  file   auoh  a  petition  and 
that  the  petition  and  answer  show  laches  on  the  part  of  Cherries  H. 
AlbeTS,  receiver." 

The   errors  of  fact  alleged  by  petiticmer  and  upon  which  he 
relies  for  the  affirmance   of   the  ordar  of   the    trial  court  vacating 
the  aforesaid  order  of  disjaaissal  and  the  judgment  in  ejectment  are 
that   "the  fact  that  Olsen  was   the  ovnaer  and  the  other  defendants  his 
tenants  was  a  fact  which,   if  knovm  to  the  Court,  would  have  prevented 
the  dismissal    of  the  suit  as   to  Olsen  and  the  entry  of  judgment 
against  his  tenants;"   and   that  "the  fact  that  no  notice   of   the 
motitm  to  dismiss  and  for  judgment  was  given  to  Olsen  was  a  fact 
igdiieh  if  known  to  the  Court  vjould  have  prevented   the  entry  of   the 
judgment  and   the  order  of  dismissal." 

It  ajTpeare  from  the  pleadings  that  when  plaintiff  filed  its 
complaint  it  hed  knowledge   that  Olsen  was  the  owner  in  fee   simple 
of  the  premises  and  was  in  possession  thereof   through  his  tenants, 
some  of  whom  were  named  as  defendants  and  others  not;   that  on 
November  1,  1935,  Olsen  filed  his  appearance  and  a  sufficient  answer 
to  the  complaint;   that  neither  plaintiff's  complaint  nor  Olsen«s 
answer  contained  afly  allegation  that  Olsen  was  the  owner  of   the 
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promises  J   that  notwithstandiag  the  cause  wes  assigned   to  th.e  cal- 
endar  of  Judge  John  R.  Caverly,  plaintiff,  "by  its  attorney,   appearad 
trefore  Judge  Stanley  H.  IClarlco-wski ,   January  3,   1936,  v/ithout  notiee 
to  Olsen  and  moved  to  dismiss  the  cause  as   to  him;   th<;.t   such  motion 
was  allowed  and  an  order  dismissing  the  cause   as   to  Olsen  was   entered 
which  recited    tliat   tlie   court  had  "been  advised    "that   the  eaid  Glarene© 
J.   Olsen  is  not  in  actual  poBsession   of    the  premises   "**  anu   thjit  he, 
hy  his  attorneys,  has   only  filed  an  answer   of  ^reneral  denial;"  and 
that   on   iihe   sarie  day  plaintiff  caused   the   tenant  defendants    to  he 
defaulted  and   judysient  entered  agrinst   them  in  favor  of  plaintiff* 

The  error  of  fact  which  may  "be  at;£;igned  hy  motion  in  the 
nature   of  a  writ   of   error  ooram  nohis  under   sec*  72   of   the  Jivil 
Practice  act  must  he  some  fact  unkno^m  to  the  court,   v.Mch,  if  knowap 
would  have  precluded   the  entry  of   the  judgment.     Olsen,    the  owner  of 
the  premises,  filed  his  answer  in  vvhich  he    took  issue  upon  all  the 
material  allegations  of   the  complciiat  and  undertook  the  defense  of 
the  ejectment  proceeding*     The   tenant  defendants   did  not  appear  or  file 
ans-A'srs   therein.      ..ith  the  rscord  in  this  condition  and  vith  nothiag 
in  said  record   to  inform  the  court   that  Olsen  was   the  ov/ner  of   the 
property,  plaintiff  appeared  "before  a  judge   other  than  the   one   to 
"Whom  the  case  liad  heen  assigned,   at   a  time  when  the   cause  was  not 
regularly  called  for  trial  and  v/ithout  notice  as  required  "by  the  rulee 
of   the  Circuit  court,  procured  the  entry  of  the   order  dismissing   th» 
cause  as  to  Olsen,   the  real  party  in  interest,  and  the  entry  of  a 
judgment  hy  default  against  the   tenants,  whose   only  interest  in   the 
property  in  so  far  as   the  legal  title   thereto  was  conoernfJd  was  as   tlio 
representatiyes   of  Olsen.     Can  it  he  seriously  urged   that   if   the  court 
had  kno-vn  that  Olsen  was   the  owier  of   the  property  and  the   other  de- 
fendants were  merely  his   tenants   the   order  oi"  dismissal  as  to  him  and 
the  judgment  in  ejeetment,  nominally  against  Ms  tenants  but  in  realltj 
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against  Mm,  would  have  Ijeen  entered?     Surely  the  court's  lack  of 
knowledge   that  Oleen  was  the  oisner  of  the  property  and  that  the 
other  defendants  were  hie  tenants  is  an  error  of  fact  witMn  the 
ooatemplatiOB  of   aac.  72  of  the  Practice  act.     Such  knowledge  hy 
the  court  aaust  aeceesmrftly  have  precluded  the  entry  of   the  judgment. 

It  is  also  urged  hy  petitioner  that  the  fact  that  ne  notice 
was  given  to  Olsen  or  his  attorneys  of  plaintiff's  moiioas  to  dismiss 
as  to  hia  and  for  default  judgment  against  the  tenant  defendants  ^is 
a  fact  whioh»  if  knoisn  to  the  court,  would  have  prevented  the  entry 
of   the  order  of  dismissal  and  the  Judgment »     Olsen  "^.s  properly  in 
ooiirtt  as  has  "been  sho?)n,  having  filed  his  appearance  and  a  suffi- 
oient  answer  to  the  complaint.     His  right  to  notice  under   the  rules 
of  the  Circuit  court  is  a«t  and  cannot  he  questioned.     If  plaintiff's 
failure  to  give  his  the  required  notice  had  been  known  to  the  court* 
it  l8  inconoeivahle  that  the  order  of  dismissal  as  to  hia  and  the 
default  judgment  as  to  the  other  defendants  would  have  been  entered. 
Plaintiff  advances  the  argument  that  the  court,   taking  judicial  notid* 
of  its  own  records,  must  have  'be&a  aware  of   the  lack  of  notice  to 
Olsen.       e  prefer  to  view  the  entry  of  the  ord^r  of  dismissal  and  the 
judgment   order  in  the  light   of  a  "belief  on  the  part  of   the  court   that 
its  rules  had  heen  ocmplied  with  rather   than  that  the  court  knovsingly 
violated  its  own  rulos*       wTiere,  as  here,   the  circumstances  were   such 
as  to  require  specific  notice  the  law  is  settled  that  a  motion  in  the 
nature   of  a  writ  of   error  coram  nobis  will  lie  to  vacate  an  order  or 
judgment  rendered  without  such  notice.     In  Jaoohson  v.  Ashkinaae,  337 
111*  141,   defendant's  attorney  was  replaced  hy  another  attorney  with- 
out the  kno\.ia,edge  or  authorization  of   defendant.     The  case  had  been 
dismissed  hut  later  reinstated  and  a  defssalt  judgment  entered  after 
notice  to  defendant's  unauthorized  attorney  hut  not  to  defendant 
hlfflself .     In  holding,  that  the  motion  in  the  natxxre  of  a  writ  of  error 
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ooram  noMs  was  the  appropriate  remedy  to  vacate  the  default  judg- 
ment after  the  expiration  of  the  term  at  which  it  wslb  entered,  th« 
eottrt  said  at  pp«  146t  148  and  149: 

"The  purpose  of  the  -writ  coram  nohis  at  coamon  larap   and  of 
the  statutory  motion  suhstituted  for  it  in  this  State,  is  to  "bring 
Tjefore  the  court  rendering  the  judgment  matters  of  fact  not  appear- 
ing of  record,  which,  if  known  at  the  time  the  judgment  was  render- 
ed, would  hare  prerented  its  rendition.  Illustrations  of  such 
matters  are  the  disability  of  the  parties  to  sue  or  defend,  the 
failxire  of  the  clerk  to  file  a  plea  or  answer^  and  the  omission  to 
interpose,  through  fraud,  duress  or  excuealile  mistake  and  without 
negligence  on  the  part  of  the  defendant,  a  valid  defense  existing 
in  the  facts  in  the  case*  !Zhe  motion  is  not  ayailahle  to  review 
questions  of  fact  which  arise  upcm  the  pleadings  or  to  correct  errors 
of  the  court  upon  questions  of  law*  *** 

*Beaah  did  not  withdraw  his  appearance  as  the  attorney  for 
the  plaintiff  in  error  [defendant]  either  hy  his  client* s  consent  or 
the  court's  permission*  i^liott  [the  attorney  sought  to  "be  sub- 
stituted] had  no  authority  to  represent  the  plaintil'f  in  error  and 
the  latter  had  no  notice  or  knowledge  of  the  substitution.  To  charge 
the  plaintiff  in  error  with  notice,  actual  or  constructive,  of  the 
ex  parte  trial,  notice,  either  to  Beach  the  attorney  or  to  the  plain- 
tiff in  error  himself,  of  the  motion  to  vacate  the  order  of  October 
11,  1920,  striking  the  cause  from  the  docket  and  to  reinstate  the 
cause,  was  necessary.  No  suoh  notice  was  given  to  either  of  them. 
The  notice  to  Klliott  of  that  motion  was  of  no  avail  because  he  did 
not  represent  the  plaintiff  in  error.  These  matters  of  fact  did  not 
appear  of  record  and  were  unknown  to  the  court  at  the  time  it  rein- 
stated the  cause  on  its  docket.  Obviously,  if  these  facts  had  been 
known  the  court  would  not  have  rendered  judgment  against  a  party  who 
had  no  notice  of  the  reinstatement  of  the  eause  and  was  not  chargeaT»l« 
with  such  notice." 

In  Swiercg  v.  Hapelka,  259  111*  App*  262,  ^ere  this  court 
affirmed  an  order  of  the  Clrouit  court  which  vaoated  a  default  judg- 
ment at  a  subsequent  term,  it  was  said  at  pp.  265  and  266: 

*In  the  Instant  ease  the  motion  of  the  defendants  to  vacate 
the  judgment  set  up  that  the  court,  in  entering  the  default  and  judg- 
ment was  not  aware  of  the  fact  that  no  notice  of  the  application  for 
such  order  and  judgment  had  been  served  on  defendants'  counsel.  The 
purpose  of  the  motion  under  section  89  is  to  bring  before  the  court 
entering  the  judgment  matters  of  fact  not  appearing  of  record.  We 
must  presume  that  the  court  was  familiar  with  its  rules  and  if  there 
was  error  in  constrtiing  them  by  the  trial  court,  the  error  was  one  of 
law  and  not  of  fact.  Cramer  v.  I llin oi s  0 orome re ial  Men* s  As s ' n ,  *** 
[260  111.  516].  But  the  fact  which' the  o"ourt  was  not'  apprised  of 
was  that  no  notice  had  been  given  to  cotmsel  for  defendants,  that 
application  would  be  mads  for  default  and  judgment.  This  fact  did  not 
appear  of  record  and  warranted  the  court,  in  the  instant  case,  in 
allowing  defendants'  motion.  Jaoobson  v.  i^shkinaaej.  337  111.  141." 

It  follows  that  if  Olsen  was  still  the  owner  of  the  premises 
at  the  time  the  order  of  dismissal  and  th«  judgment  were  entered  and 
if  the  motion  to  vaeate  under  sec.  72  of  the  Civil  Braetiee  aot  h&d  been 
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presented  "by  hia,   the  errors  of  fact  heretofore  indicated  would 
hare  mirranted  the  court  ia  vacating  such  order  of  dismissal  and 
judgment.     But  plaintiff  questions  the  right  of  ^vX1»ers>  receiyer, 
"a  stranger  to  the  record »"   to  file  a  motion  to  »!a«ate  in  the  nature 
of  a  -writ  of  error  coraa  noMs  more  than  thirty  days  after  tlie  entry 
of  said  order  of  dismissal  and  judgment  emd  insists  that  in  any  event 
Alhers  was  guilty  of  laches* 

In  our  opinion  jJ-hers^  receiver,  had  a  legal  right  to  file 
the  petition  to  vaoate  and  the  court  properly  allowed  same*     Althougki 
Olsen  was  the  owner  of  the  property  at  the  time  the  suit  mas  started 
and  at  the  time  he  filed  his  answer,  he  thereafter  eonveyed  the  prop« 
erty  to  O'Goxmellp  receiver  of  Lincoln  Trust  &  Savings  Bank,  hut 
OtConnell  was  not  sulsstituted  for  Olsen  as  a  party  to   the  ejectment 
proeeeding,   so  that  at  the  time  of  the  dismissal  of  the  action  as  to 
himf  Olsen  was  still  ths  party  defendant  representing  the  ownership 
of  the  property,  whioh  necessarily  would  have   to  he  determined  as   of 
the  date  of  the  commencement  of  the  suit*     He  was  entitled  to  defend 
the  case  in  his  own  behalf  or  ia  hehalf  of  anyone  to  whom  he  trans- 
ferred the  property  during  its  pendeney,  and  O^Coanell  as  receiver, 
having  acquired   title  to  the  property  during  the  pendeney  of  the 
eause,  was,  tmder  the  doctrine  of  lie  pendens y  laound  liy  its  outcome* 
The  petitioner,  the  successor  to  0*Connell  as  reeeiver  of  Lincoln 
Trust  &  Savings  Bank,  acquired  title  to  the  premises  and  all  his 
predecessor's  rights  end  olsUgatiens  in  conneotion  therewith  and  is 
vitally  interested  ia  defending  the  ejectment  suit  as  the  holder  of 
the  legal  title  to  such  premises  and  the  landlord  of  the  tenants 
against  whom  the  defaiilt  judgment  was  entered*     Since  petitioner  is 
mow  the  real  party  in  interest  and  under  the  doctrine  of  lis  pendens 
also  bound  Tsy  the  order  of  dismissal  as  to  Olsen  and  the  defaiat 
judgment  against  the  tenant  defendants,  it  would  seam  unqueBtionahle 
that  it  is  his  ri^t  to  he  suhstituted  in  the  place  of  Olsen  and  per- 
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mitted  to  defend  the  ejectment  proceeding* 

As   to  the  question  ef  laches  it  is  sufficieat  to  state 
that  the  devious  method  es^loyed   to  procure  the  judgsient  ±n 
ejeotment  ooastituted  a  flagrant  imposition  upon  tlie  court  and 
precludes  plaintiff  ^roa  the  "benefit  of  any  equitaWLe  defenses 
to  the  moticm  to  racate   that  it  sight  othermse  l^re  had* 

Buoh     other  points  as  hara  "been  targed  hare  heen  ccnasideredf 
hut  in  the  Tiew  we  take  of  this  eause  we  dees  further  disoussion 
unnecessary^ 

JPor  the  reasons  stated  herein  the  order  of  the  Cireutt 
court  of  January  6j   1937,  is  affirmed* 

7riend;  £*•  J*>  and  Seanlan>  J«»  ooneur* 
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2. 


IIS*   JUS1IC3  SULLIVAU  DiiiLiySiJBB  TM  OPIHIOH  OF   TSiS  COURT* 


TM8  appeal  seeks  to  reTerse  a  judgment  for  ^fOOO  entered 
upon  the  rerdlct  of  a  jury  In  an  action  for  sialiciouB  proseoutioa 
"brou^t  1^7  plaintiff  I  Max  Golds  tein»  against  Sliok  Phillips  and 
Hiillips  Jevelry  Store*  Ine**  defendants.     In  answer  to  the  special 
interi^ogatoryy   "Do  you  'belieye  that  the  defendants  in  this  cause 
willfully y  Wantonly  and  nalioieusly  caused  the  arrest  and  proseoutioa 
of  plaintiff?**   the  Jury  answered*   "Tes»"    Ho  question  is  raised  on 
the  pleading* 

Defendants'    theory  as  stated  in  their  "brief  is   "that  Gold- 
stein left  Phillips'    employment  and  opened  a  jewelry  store  of  his 
own  \mder  very  suspicious  cirotmstaneee*     Slick  Phillips  went  to  his 
attomeyi  Irving  Block*  and  stated  his  suspicions*     He  isade  a  full 
disclosure  to  his  attorney  at  the  tiaie  and  was  told  that   the  facts 
which  he  then  disclosed  were  not  sufficient  to  )imxraat  causing  the 
arrest  of  plaintiff   Qoldstein*     After  consulting  his  attorney*  Siliek 
Phillips  took  no  further  action  in  the  matter  whaterer  on  his  own 
account*     The  lavjyer  personally  inrestigated  and  concluded  that 
Goldstein  had  stolen  Phillips*  property.     The  lawyer  took  Mr.  Phillips 
to  the  police  station*  told  Phillips  to  sign  the  coaplaint  aad 
made  all  arrangements  for  tha  arrest*" 
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Defendants  contend  thsit   they  pre  seated  a  oomplete  defens* 
In  tliat  ^XGk   Phillips  made  a  full  and  truthful  statement  of  the 
facts  within  his  knowladge  eonoemias  the  plaintiff  to  a  ocaapetent 
attorney  and  was  advised  tliat  there  was  prolsahle  cause  for  a  oriail- 
nal  prosecution  sigainat  (Joldsteinj  and  that  in  any  event  the  aaount 
of  damages  awarded  is  exoessire* 

7o  sustain  the  judgaent  plaintiff  urges  that  the  facts  aad 
circumstaiioes  in  eyidenee  are  such  as  to  preclude  the  defendant 
from  invoicing  the  defsnee  of  adrioa  of  counsel}  that  defendants* 
prosecution  of  plaintiff  was  without  prohahle  cause  and  actuated  hy 
nalicious  motiresf  that  the  daaages  awarded  plaintiff  are  not 
exeesBlre;  and  that  the  verdict  of  the  Jury  should  not  he  set  aside 
qbIobs  olearly  contrary  to  the  weight  of  the  evidanee* 

On  Hovemher  19*  1935»  the  defendant  Slick  Phillips  appeared 
in  the  Hunicipal  court  and  swore  to  a  coaplaint  charging  plaintiff 
with  the  theft  of  a  certain  Bulova  watch  belcmglag  to  defendants* 
Goldstein  was  arrested  Deoaiaher  26f  1935»  gare  "bond  for  his  appear- 
aatte  and  after  a  hearing  on  January  13»  1936>  he  was  found  not  g;uil'^ 
of  the  offense  and  discharged*  Phillips  conducted  a  Jewelry  store 
for  many  years  at  1429  Milwaukee  avenue  and  although  the  business 
Was  incorporated  under  the  name  of  Phillips  Jewelry  Storey  Ine«|  about 
1932i  he  testified  that  *in  reality*  it  was  hie.  iShen  plaintiff  left 
sohool  he  went  to  work  at  Phillipsts  store  as  an  errand  boy  at  a  salary 

of  $15  a  week.  Later  his  salary  was  inoreased  to  |>20  a  week  and  ho 

a 
worked  continuously  for  Phillips  for  ten  years  as/trusted  employee^ 

heing  allowed  access  to  the  safe  as  well  as  to  all  diamonds »  watches » 
Jewelry  and  money  in  the  store.  During  all  of  that  time  his  honesty 
was  never  questioned.  In  the  early  part  of  Septeinber,  1935 >  plaintiff 
left  defendants*  employment  and  with  Ms  brother  opened  up  a  Jewelry 
store  at  709  W.  65rd  street,  islth  money  they  had  sared.  Shortly 
aftox  Goldstein  quit  his  Job  with  deferedantSy  Phillips  checked  his 
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stock.     He  testified  tliat  he   ctisoorered  that  a  large  n^3siber  of 
watches  and  larallieres  were  missing  and  that  he  suspected  Goldstein 
of  stealing  them*     Phillips y  according  to  his  testimoayy  then  con- 
sulted attorney  Block  and  *told  hia  the  story."     attorney  Block  did 
not  at  that  time  adrise  prosecution*     The  evidence  is  conflicting  aa 
to  the  facte  leading  up  to  the  sale  of  the   iiatch  in  question  "by 
plaintiff »  hut  it  is  tmdisputed  that>  with  the  approval  of  Phillips, 
attorney  Block  pavohaeed  a  Bulova  vratch  hearing  case  niuaher  5256218 
at  Ooldstein^s  store   on  r*aceniber   6,  1935*     'Slock  stated   that  on  a 
prior  ocoaBion  he  had  visited  Goldstein's  store  and  had  heen  shovnt 
a  number  of  Bulova  watches,   one  of  which  hore    the  identical  case 
number  as  the  watch  which  he  later  purchased.     Goldstein  testified 
that  the  only  time  attorney  Block  visited  his  store  was  when  he 
actually  purchased  tbn  watch  hut   that   ^cmetisie  prior  thereto  an 
elderly  man*  who  claimed  "to  he  the  father  of  Mr.  Block,"  visited 
his  store  and  said  he  wanted  to  purchase  a  Bulova  watch;   that  upon 
heing  informed  that  none  were  carried  in   stock,  he  requested  that 
such  a  Watch  he  ordered  for  him  and  he  would  call  for  it  later;  that 
a  Bulova  watch  to  fill  this  order  was  procured  from  one  Spieler, 
who  was  also  in  the  Jewelry  huslnessi  and  that  the  "elderly"  Block 
did  not  return  for  same  hut  that  attorney  Blook  did  and  purehaeed 
and  paid  for  the  Bulova  watch  procured  from  said  i-ipieler*     Attorney 
Blook  ootsuaunicated  with  the  Bulova  =lvatoh  Company  in  Hew  York  and 
was  advised  that   the  watch  manufactured  hy  that  coiapany,  hearing 
the  aforesaid  case  number,   "was  shipped  to  J£*  Phlllipe  in  Chicago.* 
As  to  what  occurred  thereafter  Block  testified  as  follows j 

"Upon  getting  that  letter  from  the  Bulova  people*  telling 
me  that  that  partiotaar  watch  had  been  sold  to  Mr*  Hiillipe,  I 
called  Hr.  Phillips  again  and  discussed  the  matter  in  detail  with 
him.  I  asked  him  to  check  up  as  close  as  he  could  as  co  ths  dats 
he  had  purchased  it.  He  examnad  his  records  and  I'^Por*®^^'^^^  . 
to  me  that  it  was  approximately  on  the  fxrst  Oi  ..pril,  3-9351  that 
6  0  far  as  he  could  see  the  watch  had  been  billed  -^nd  paid  fox  but 
that  h«  had  never  sold  it  through  the  store.     I  also  dxsoussed 
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with  Mm  the  proposition  of  certain  lavallieres  that  he  said  were 
miBBing.  I  asked  him  to  tell  me  ahout  ihose  and  h©  told  me  he 
had  purchased  four  diamond  lavp.llieres ;  that  they  were  unusxial 
items  -which  v/ould  noi  in  the  normal  course  of  trade  selj,  or  sell 
fast  and  would  he  there  for  scrae  time?  tfe.t  he  went  to  take  one 
of  the  lavallieres  to  his  daughter  for  a  birthday  present  and 
found  that  some  of  the  larallieree  were  mi Being  and  he  felt  sure 
that  one  lavalliere  he  had  seen  in  Goldstein's  place  was  one  of 
them.  I  vJTote  a  letter  to  Mr.  Clorfene«  one  of  the  asBistant 
State*  B  .ttorneys,  and  I  reconuaended  to  Mr.  Phillips  that  he  go  to 
see  Mr.  Olorfene  and  gave  him  a  letter  of  introduction.  He  came 
"back  and  told  me  he  could  not  ohtain  a  search  warrant  j  tlmt  he 
would  hare  to  go  to  11th  and  state  rather  than  the  Criminal  3our% 
"building  to  oh  tain  a  warrant.  **■>*•  so  we  took  out  a  viarrant  for 
the  larceny  of  this  watoh.  Mr.  Phillips  signed  it  on  my  advice > 
end  "based  on  the  feet  that  the  letter  from  the  Bulova  people,  the 
fact  that  Mr.  Phillips  told  me  he  had  not  sold  a  watch  to  Mr. 
Goldstein,  the  conduct  of  Mr.  Goldstein  on  both  occasions  when  I 
was  there  with  my  wife,  and  all  the  facts,  I  wcwld  advise  again 
the  same  viiay." 

Stephen  Spieler,  referred  to  al»ove,  who  'W&b   a  mantifacturlas 
Jeweler,  testified  that  he  purchased  the  watch  in  question  from 
Phillips  on  consignment,  sold  it  to  Goldstein  during  the  month  of 
Movemher,  1955,  and  gave  it  to  iidward  Oode  ,  one  of  his  employees^ 
for  delivery  to  Goldstein.  Code  testified  that  he  was  employed  "by 
Spieler,  who  gave  him  a  Bulova  watch  for  delivery  to  Goldstein  and 
that  he  delivered  same  in  £roYember;>  1935. 

Phillips  admitted  in  hit;  testimony  that  he  did  sell  9a   con- 
signment to  Spieler  on  October  16,  1935,  long  after  Goldstein  had  left 
his  employment,  the  same  v;atoh  which  attorney  Block  purchased  fra» 
plaintiff,  but  he  insisted  that  Spieler  returned  same  later* 

There  was  a  conflict  in  the  evidence  as  to  the  circumstanceB 
under  which  plaintiff  left  defendants  eng)loyment.  Goldstein  stated 
that  after  having  discussed  his  future  prospects  and  the  matter  of  a 
salary  increase  with  both  Phillipe  and  his  wife  and  having  been  re- 
fused such  an  increase,  he  determined  to  quit  and  so  a  dviiised  Phillipsf 
that  he  turned  the  key  of  the  store  over  to  him;  and  that  sometiae 
thereafter  he  turned  over  the  key  to  the  window  bars  on  Phillips* 
store  when  the  latter  requested  same.  Phillips  version  wrs  that 
Goldstein  quit  Ms  Job  without  notioe  and  told  him  nothing  about 
opening  a  store  of  Ms  own* 
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The  law  is   settled   that  one  who  institutes  a  criminal 
prosecution  against  another  may  act  mpoo  the  judgment  of  repatalsl© 
counsel  I   and  if  he  makee  a  full,  fair  and   truthful  atateiB«?nt  of   tht 
facts  witliin  his  knowledge  and  such  counsel  adrlseB  him  that  there 
is  prohahle  cause  for  criainal  prosecution,   such  adrioe  conetltutes 
a  complete  and  absolute  flefense.      (Mpker  r,  Hotchkies,  62  ill, 
^l^f     An<^^^&oa  V.  griend,   71  111,  475|    caenn  t.  Le.v?rer»e»  280  111. 
581»)     BLd  SPhillipa  siaJse   such  e  full,  fair  and  honest  statement  to 
Me  attorney  as  to  aheolre  the    defendants  froa  liahility?     If  there 
waB  eredil»le  evidenee  presented  to  the  ^ury  from  which  it  could  "b* 
fairly  inferred   tliat  he   did  not  msJce   such  a  disclosure  to  M-h  counsel 
as  the  law  requires,   then  it  was  clearly  a  question  of  fact  for  tl» 
Jury  to  pass  upon  as   to  whether  he  did   or  not*     It  was  for   the  jury 
to  deoide  if  Phillips   truthfully  advised  Me  attorney  as  to  T/hether 
Goldstein  left  hie  employment  with  defendantB  without  notice  and 
under  su&pioioue  circumstanoeB  or  whsther  he  gare  notice   that  he 
was  q.uitting  and  did  i^iiit  Ids  jot  hecaiise  of  the  meager  salftry  he  wa» 
reeeivin^  and  the  laok  of  opportunity  for  adranoement*     It  was  also 
for  the  jury  to  determiae  v/hether  Phillips   truthfully  informed  his 
attorney  as  to  the  Eulova  watch  in  question*     It  must  he  home  i|i 
adJtd  that  after  Blook  purchased  the  watoh  from  Ckdldstein  and  Phillips 
was  advised  hy  the  Bulova  'iVatch  Company  that   the  identical  watch  had 
"been  sold  amd  shipped  to  defendants,  Phillips  told  his  attorney  that 
"he  had  never  sold  it  through  the  store,"  although  thereafter  he  ad- 
mitted and  his  records  shew  that  he  had  sold  the  watoh  on  ooBfignment 
to  Spieler  on  October  16,  195r.     'Hxere  is  evidence  in  the  record   that, 
even  after  Goldstein*B  arrest  and  Ijefere  his  trial,  Phillips  visited 
Spieler  and  was  told  hy  the  latter   thy.t  the  watch  upon  which  Phillips 
predicated  his  prosecution  of   Goldstein  ws  the  eame  watch  that  iipiele*' 
had  purchased  on  conaignmsnt.     These  and  other  facts  and  ciroum- 
Btanoee  in  evidence  furnished  ample  justification  to  the  jury  to 
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find  that  Phillips  did  not  xa&ke  a  full,  fair  and  honest  disclosure 

of   the  facts  to  his  attorney. 

It  was,  of  course,  incusibent  upon  plaintiff  to  prove  a'bsene* 

of  prohahle  cause  for   the  prosecution*     In  disciissing  the  element  of 

prohaljle  cause  in  ^§tm  v»  IjM'^si;^©.*   supra,   the  court  said  at  p«  587 J 

"♦Prohable  cause'   was  defined  in  Har^ham  t»   w'Mtneg;^,  supra, 
as  such  a  state  of  facts  in  the  mind  of   tlie"" prosecutor  as  woula  lead 
a  man  of  ordinary  caution  and  prudence  to  believe  or  to  entertain  aa 
honest   end   strong  suspicion  thjat   the  pexstm  arrested  is  ^oiilty.  Stib- 
etantially  the   same    definition  wac  given  in  Ross  &  Co»  v»  Iruaisp   35 
111.  487,  and  MelDavid  v.  Blevins^  85  id»  233.     It  is  a  helief  tield 
in  good  faith  hy  the  prosecutor  in   the  guilt  of  the  accused,  based 
upon  circumstanoes  sufficiently  strong  to  induce   the  belief  in  the 
mind  of  a  reasonably  cautious  person  that  the   dte-fend;..nt  in   the 
prosecution  was  guilty  of  the  particular  offense  charged.   The  proof 
of  a  "Want   of  probable  cause  muse  necessarily  be  of   a  negative 
character,  and   slij^ht   evidenee,   such  as,  in  the  absence  of  proof  by 
the  defendant   to  the  contrary,  woiild  cifierd  ^^round  for  an  inference 
tha.t   there  mis  a  want   of  probable  eause,  is  ustially  sufficient. 
(Brown  V.  £^ith,  83  ill.  291, )« 

We   think  that   the  evidence  heretofore   set  forth  and  diacuseed 

not  only  presented  a  question  of  fact  for  tlie  jury  on  the  eleiaent  of 

the  absence   of  probable  cauEe  for  plaintiff's  prosecution,  but    that 

it  warranted  tiie  jury  in  binding   ^hat  suoh  prosecution   ..as  Instituted 

and  carried  on  without  probable  cause.     <.n  importpjat  fcctor  v/hieh 

has  always  been  recognized  in  detei'iaining  whether   the  prosecutor 

aoted  in  good  faith  and  with  proba.ble  cause  is   the   v^ood  char  cter 

of  the  aocueed.     Xt  is  conceded  that  j-hillips  entrusted  Goldstein 

with  his  money  and  diaaondsp  as  v/ell  as  all  the   other  jewelry  in  Ms 

store,  while  plaintiif  worked  there  and    what  there  v/as  never  a  breath 

of  suspicion  concerning  plaintiff's  honesty  and  integrity  during  the 

ten  years  of  his  employment,     'fhe  previous  good  char  cter  of  a  person 

suspected  and  knowledge  of   same  by  the   accuser   should  act  as   a  strong 

deterrent  upon  one   about   to  make  a  criminal  accusation.  In  discussing 

thlB  qjiestlon  in  Israel  v.  Brooks,   23  111.  526  [Orig.  M,  Page  575], 

the  court  said  at  pp*  528  and  529 l 

"The  onus  is  on  the  plaintiff  to  show  affirmatively,  *y 
oircxmstajtices   or  otherwise,   that  the  defendant  had  no  ground  for 
the  proseoution  -  no  suck  reasonable  ground  of  suspicion  suffi- 
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eiently  strong  in  itself,   as  to  warrant  a  cautious  aian  in  belieriag 

that  the  person  arrested  is  guilty  of  the  offense  with  which  he  is 

charged.     Jacks  v.  btimpson>   13  111.  701s  Riohey  t«  MoBean,  17  ili« 
65;     Hard  v«   Shaw»   20  ih.  356. 

"Vbat  these  oiroiJiastanoes  may  "be,  cannot  Ije  specified*  "but 
•we  would   tihinkf  amoag  them*   the  good  character  of  the  party  accused 
would  stand  out  prominently.     All  must  admit  that  iB|  and  must  !)©» 
a  strraag  fact,   if  knovm  to  the  accuser,   to  ward  off  suspicion,  and 
therefore,  for  this  p\arpose>  it  is  entirely  ocapetent  for  the  plain- 
tiff in  the  action*  in  his  opening  proofs,  to  show  that  his  oharaoter 
Was  good,  and  known  to  be   so  "by  the  defendant »  when  he  made   the 
accusation,     as   the  onus   of  proving  a  negatire  -  the  absence  of  pro- 
hable  cause  -  is  thrown  upon  the  plaintifff  slight  eridenoe  vdll 
usuolly  suffice  for  stioh  purpose.     But   the  evldenee  of  an  uniform 
good  charfActer  up  to  the  time  of  the  charge,  is   something  more   than 
slight  eridenoe,  and  the  plaintiff  should  hare  the  "benefit  of  it. 
If  known  to  the  proe^cutort  what  single  fact  is  "better  calculated 
to  weaken  a  "belief,  he  heing  a  prudent  and  cautious  man,  in  the  guilt 
Of  tho  suspected  party. ■ 

It  is  the  e8ta"blished  rule  that   there  must  "be  a  coaciirrenee 
of  malice  and  want  of  pre1>a"ble  oause  in  order  to  aaintain  an  action 
for  malicious  proeeoutlon.     That  there  was  ample  evidence  to  justify 
a  finding  by  the  jury  that  Phillips  had  no  sufficient  reason  to  be- 
Here  Ck)ldstein  guilty  has  already  "been  shown  and  malioe  imy  "be  in- 
ferred from  the  want  of  probable  oause.     However,  the  jury  went 
further  and  found  specially  that  the  defendants  were  guilty  of 
actual  malice.     In  our  opinion  suQh  finding  was  authorized  "by  the 
facts  and  cireumstanoes  in  evidence. 

Defendants  complain  that  the  damages  of  $4,000  awarded  plain** 
tiff  are  exeessiro*     'i%9n  Goldstein  and  his  brother  opened  their 
store,   they  e  oh  put  $500  into  the  enterprise  and  were  extended  credit 
by  several  wholesale  jewelry  houses.     Plaintiff  testified   that  after 
his  arrest  and  proeecuticm,  even  though  he  was  found  not  giiilty,   tho 
credit  which  he  had  theretofore  established  was   withdrawn  and  he  wa» 
required   to  pay  cash  for  all  merchandise  purchased.     Goldstein  was  not 
incarcerated.     He  paid  $165  to  attorneys  to  defend  him  against 
Phillips* B  proseoution  and  lost  no  more  than  a  few  days  time  from  hie 
business  because  of   same.     Having  in  mind  that  he  necessarily  suffered 
some  damage  to  his  reputation  by  reason  of  his  arrest  and  prosecution 
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and  conceding  that  punitive  or  vindictire  damages  may  "be  allowed 

in  the  oase»  the  Judgment »  in  our  opinion*  is  maoh  lavgeir  than 

the  factB  and  oireximstanoes  would  warrant*  While  it  was  said  in 

Ross  ▼•  Innis»  35  111*  487 »  that  "there  is  no  standard  by  which 

daiaages  in  such  cases  shall  be  measured''  and  that  "xauch  ia   committed 

to  the  intelligenee  of  the  jury^  much  faith  is  reposed  and  must  1)«| 

in  their  sense  of  right  and  Justice,"  we  think  that  the  damages 

assessed  were  out  of  ia;»portion>   that  an  award  of  i2»0CX}  damages 

would  have  been  an^le^   and   that  the  Jury  must  have  lieea  actuated  \j 

passion  and  prejudice  in  awarding  the  amount  it  did*     Thereforep  if 

plaintiff  consents  to  the  entry  of  a  remittitur  in  the  svm.  of  #8>000 

within  thirty  days,   the  Judgment  will  be  affirmed;   otherwise  the 

Judgment  vill  be  reversed  and  the  oaiase  remanded  for  a  new  trial* 

APjriBlBD  UPCSr  R3MITTITUE  05"   #2, 000 J   0TES?WlS3 
JTmOffaS-T  B3733SS3D  AJSTD  GAUSS  RaMA^ITDiDD  POR  A 
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,PP3AJ.  FBOM  MUNICIPAL  COUBT 


Appellant.      i  29  5  I. -A.  6 1 5 

3m.   JUSTICE  STTr.TJVAW  D^aiVmW  TH3  OPIHIOH  OJ"   THS  COUBT. 

This  la  an  aotlcm  brouglit  Peoember  13 »  1935 1  1»y  plaintiff  p 
V/llliam  H.  Terrell»  against  George  H.  i»ilson>  for   the  alleged  breach 
of  an  oral  contract.     A  writ  of  attachment  in  aid  of  the  main  suit 
was  issued  and  upon  its  return  allowing  that  defendant  was  net  found 
and  that  no  property  of  his  \mB  found »   said  writ  of  attachment  vas 
served  together  Tdth  interrogatories  upon  oertain  garnishees  named 
in  the  complaint*     Deoeslber  S4p  1935 »  and  Deceiver  S6»  1935|   the 
garniBhees  answered  that   they  had  in  their  pos8esBion»  respwctirelyf 
|59.30  and  f5l7.76  belonging  to  defendant.     Peccmber  26,  1935 »  de- 
/  fendant  filed  his  special  appearance  and  December  27 »  1935,  his 
motion  to  quash  the  attachment,  which  motion  was  denied  December  31, 
^935.     On  the  same  day,  after  his  motion  to  quash  the  attachment  was 
denied,  defendant  by  leave  of  court  filed  instanter  his  general 
appearance,  an  amended  motl(m  to  quash  the  attachment  and  his 
"answer  to  the  attachment  in  aid."     Thereupon,   also  on  the  fiame  day, 
the  court  found  the  issues  against  the  defendant  as  to  the  attp.clrjment 
and  entered  judyaent   on  such  finding.     January  15,   1936,    defendant 
filed  a  written  motion  "to  vacate   the  conditional  Judgment"  entered 
December  31,  1935,  which  motion  vm.e  denied  on  the  same  date.  By  leave 
of   court  an  affidavit  of  merits  and  counterclaim  were  filed  by  de- 
fendant J'el>ruary  4,  1936.     Both  the  issues  as  to  the  attachment  and 


ria'ssttf  5gg&XX«  ©x/  ,,'^(:^aI.J$i  «a  aartooO  ;;JaHis!j^^   tllfeT-jsT   .H  taQilXtif 

;  ;6n©le&  *^idJ  naiwoxla  nXi/;foi  a*i  ttoqu  bwa  btxraai  sjsvir 
BX3W  d-nesEiOBJv?,;?.  lo   JJhcw  feJbis   <&nuo'i  asv,   aiff  ^o  Tj^iaqoaq  on  i^-i   btm 

oiiiJ    <  3g(?X  <&S'  ledmeo         ;      <  .!C>OX  t  &y  tscfaoes'i     .  ini-'^Xqaioo  odt  al 

aid  »gS9X  *VS  TSrfrasBosd  brus  a^a^zs^qqn  XJilo^qa  riiri  hoXil  ^Jjoabnel 
.  osinob  ai:xr  aoi^om  rfoM«r  ,i#r®iari©je;Jia  ©xf;t  xiaswp  oi  nol^ora 

lis'xensa  eirC  TSd^ruBiafli:   baXx'i  J-.ruoD  lo   &vaeX  ^^a   J-n»;bn!;>'iDi)   ,ij©xxis5 

t'Ciab  siaBB  £>rii  no  oaXa  ^xioqwotari'i'     ".bia  ni  »tn©cafIo  .  J  vts  s>sii  oi  i^waaB" 

ittebn&tab   ,a£eX   ,aX  YT«t;nv?X     .gfiibKll  ilowsi  «o   rfnacsibi/t  bsz&itxo  bus 

bGi&itiQ  "cftrdjaip.&jjG  Xanoi^ibooo  adi  oiMasiV  ocf"  no.td^om  a&iil't\7  js  ftelil 

eviseX  \;a  »©J-fib  «BU>e  ei«  no   beixiob  a«7   nol;toa  xloliivF  ,3eex   «Xe  locteooea 

~ob  xcT  bsXil  ©^e«f  miisXoTeJniJoo  baif  aiirsm  lo  ^ivabl'ila  na  iiuoo  'io 


-2- 

the  issues  raised  to  the  merits  of  plaintiff's  claim  were  tried 

lay  the  ooxirt  without  a  jury.   -fter  numerous  continuances  an  order 

Which  after 
was  entered  February  9»  1937j./finding  the  iesueB  on  the  merits 

against  defendant  and  asBeBsing  plaintiff  s  danages  at  $l6S*30f 

rendered  Judgment  upon  suoh  finding  and  also  rendered  judgnents 

against  the  garnishees  npaa   their  answers  for  use  of  plaintiff. 

Defendant  seeks  hy  this  appeal  to  reverse  the  judgment  entered 

against  him  December  31,  1935,  which  found  the  issues  against  M» 

as  to  the  attachment,  as  well  as  the  Jud(;ment  order  of  February  9# 

1937. 

The  pertinent  portions  of  plaintiff's  statement  of  claia 

are  as  follows* 

"Por  services  rendered  "by  him  in  1935 1   for   the  sum  of 
0374.63  due  plaintiff  as  oonmiission  for  sei-vioes  rendered  defendant 
%ry  plaintiff,  a  real  estate  broker  licensed  by  the  State  and  City 
of  Ghioago,  upon  agreement  of  defendant  to  pay  plaintiff  commission 
of  ten  per  cent  of  the  amount  saved   the  defendant  in  purchaeing  and 
paying  off  two  real  estate  mortgages  of  PI, 989 .53  and  51,060   on  the 
property  of   the  defendaat  kno\»jn  by  street  number  as  3809  South 
labash  avenue  in  said  city,  which  mortgages  were  paid   off  said  re- 
leased for  ??150  and  ;vlOO  respectively,  and  for   reduction  of  first 
mortgage  on  said  property  which  v/as  reduced  in  the  sum  of  r846«80, 
making  a  total  reduction  of  $"3, 746.33  and   total  coramission  of 
$374*63  upon  v/hich  defendant  paid   the  sum  of  l'50  leaving  a  balance 
of  f 324 .63,  no  part  of  VYhich  has  been  paid  plaintiff,   though  many 
times  demanded. 

"There  is  due  the  plaintiff  from  the  defendant  after  allow- 
ing the  defendant  all  Just  c  edits,   deductions,   and   setoffs,   ^^324.63. 

"Ihe  defendant  within  two  years  last  past  fraudulently  convey- 
ed or   assigned  part  of  his  effects  so  as   to  hinder  aid  delay  his  credi- 
tors and  is  about  fraudulently  to  convey,  conceal,  assign  or  otherwise 
dispose   of  his  property  or  effects   so  as   to  Mnder  sad   delay  his 
creditors." 

Defendant's   "answer  to  attachment  in  aid  of  garnishment" 
not  only  denied  the  speoific  grotmda  whioh  plaintiff  alleged  in  his 
complaint  and  upon  which  he  based  his  right  to  proceed  by  way  of 
attachment,  but  denied  that  he  was  guilty  of  conduct  that  brou^t 
him  within  any  of   the  statutory  grounds  that  would  warrant   the  main- 
tenance of  an  attachment  proceeding  against  him.     The  record  dis- 
closes that  the  order  which  found  and  adjudged   the  issues  as  to  the 
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attachment  against  the  defendant  included  therein  a  recital  that 
the  court  heard  eyidenoe  and  the  arguEKsnts   of  counsel  pertaining 
to  such  issue,     there  is  no  report   of  proceedings  in  the  record 
as   to  what   transpired  ora  the  hearing  of  said  issues  but  defendant 
makes  the  assertion  in  his  brief*  which  is  not  denied,  that   ''it 
is  admitted  by  all  parties  concerned  that  no  cTidenoe  wac  erer 
taken  and  no  one  was  sworn  or  testified  in  behalf  of  the  plain- 
tiff or  defendant  in  this  attachment  proceeding."     In  his  reply 
brief  defendant  reiterates  that  he  was  not  permitted   to  present 
eridenee  in  support   of  his  answer  on  the  issuer  as   to  the  attach- 
ment.    He   says  fiirther  that  he  wsis  precluded  from  making  any  argu>« 
ment   thereon  and  that  the  court  entered  the  finding  and  judgment 
against  him  as  to  the  att;achment  ostensibly  because  of   the  insuffi- 
ciency of  his  answer.     His  answer  questioning  the  propriety  of   the 
attachment  was  sufficient  in  all  respects  and  defendant  was  entitled 
to  a  full,  fair  and  complete  hearing  on  the  issues  as   to  the  attaol>» 
ment.     The  action  of   the  trial  court  in  denying  defendant's  rig^t 
to  such  a  hearing  was  clearly  erroneous* 

ITuaerous  errors  are  assigned  for  the  reversal  of    the  judgment 
entered  on   the  merits.     After  a  careful  examination  of  all  the  eri- 
denee  contained  in  the   report  of  proceedings  and  the  rulings  of  the 
court  as  to  the  admission  and  exclusion  of  evidence,  we  are  impelled 
to  the  conclusion  that   the  ends  of  justice  will  be  best  served  by  a 
retrial  of  this  cause  on  the  merits,  as  well  as  on  the  issues  as  to 
the  attachment.     We  feel  that  an  extended  discussion  of  the  ©rroneoue 
rulings  of   the  court  on  the  admissian  and  exclusion  of   evidence  woiad 
serve  no  good  purpose  since  such  rulings  in  most  of   the  instances  c cm- 
plained  of  were  so  obviously  improper   that   they  are  not  likely  to 
recur  ■•flhen  the  caee  is  tried  again* 

Plaintiff's  motion,  heretofore  made  and  reserved  to  hearing, 
to  strike  the  report   of  proceedings  and  the  abstracts  and  to  dis- 
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siss  tfalB  appeal  is  denied. 

The  ;3u(igm,ent  of  the  MtmioipaX  court  entered  against  de- 
fendant P'ecember  31,  1935,   on  the  issmes  as  to  the  attaclment 
and   the  Judgment  entered  agaiast  defendant  on  the  merits,  feljiiiary 
9  J  1937,  are  reversed  and  the  oause  Is  reraaaded  for  a  new  trial 
on  Taoth  the  isr.tieB  raised  as  to  plaintiff  n  right  to  relief  "by 
Timy  of  attaohment  and  as  to  the  merits  of  his  claim* 

friend,  P»  J.,  and  Seanlan,  J.,  conotir* 
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un*  mtuQim  ^miiCM  mmt  mtiitMQ  ftts  ofikio*  or  tiw  e^mr, 

fhl»  is  aa  appeal  by  %h»  plaintiff  fy©*  n  Judgamat  eatpred 
In  th«  Mtmielpal  wourt  of  S^blongo  up«n  a  diverted  vercliot* 

FlHlntiff  liMtltttted  suit  by  filing  ^n  taction  In  tte 
Municipal  QoMtt  of  Ohlenf^o  agelsAt  tlic  defeads^nt  to  Tfteor«r  the  amm 
9f  #XS«  «hleh  t)i«  plaintiff  ol«lia«  «««  9ofnr«rted  by  tb«  def€iia»at 
to  bit  own  u««.     FYo«  tb«  9titt«a*nt  of  olftln  It  ftppctrs  tb^^t  pti&t  to 
Jftnuairy  SX|,  1936*  tb«  defendant  appemred  ?ts  attorney  for  the  pltnlntlff 
In  ocytaln  dtlToxee  aotlone,  and  tb«t  In  tbe  «tdjiMiti»ent  of  tbe  piroperty 
rlghtt  Hm  bet«9ea  tbe  plaintiff  nnA  her  bttsbund^  tbe  defendant  rioted 
»•  ftttorney.  and  tlwse  property  rights  were  adjusted  and  the  defa»d$«nt 
reoeived  j;740,  tbe  «tAoimt  9tgree4  upon  between  tbe  parties.     In 
Addition  to  this  )3«ount  tbe  def^nd^^nt  reoelred  «i  fe«  of  $75*00  fye« 
the  pl«ilntlff*8  busbftnd,  ubioh  he  did  not  divulge  to  tbe  plaintiff  n^nd 
vbltb  rightfully  beteSfs  to  tbe  fjlalntlff, 

fbe  defendftnt's  nffldif^vlt  of  mrlts  to  this  elaln  Is  tbst  be 
ii4biits  be  *pf>eared  rs  the  attorney  for  plaintiff  In  eortaln  dlvoroe 
sotlons.  stnd  «lse  sidatlts  thi^t  he  reeelved  1740  in  onsb  frosi  tbe  plain- 
tiff's bueb%x»l  In  »4Ju8tRent  of  tbe  property  interests,  and  also 
reoelTSd  fTS.OO  us  fees  from  tbe  plaintiff's  husband  la  tbe  vilvoroe 
otloa*  but  denies  tb?»t  be  frauidulently  ©onverted  the  sun  of  1740,  or 
tbe  stui  of  |7&,00« 

fbe  def «?ttdnnt  further  sets  ^p  In  bis  sffldmvlt  of  aerlta 
tb^^t  the  plaintiff  and  tbe  defendant  Agreed  upon  tbe  sun  of  |t3S*  sn 
being  n  re«isonable  sua  to  be  paid  to  tbe  defendant  for  legal  serrlees 
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3r»Bd«r«d  la  the  tunt  dlT(»ir««  i»ctioa«t   »&d  furtheT  a«ts  up  «0  %  d«f«Bs« 
tlir<t  prier  t0  tli«  liifftlttttloB  &f  t^  fl^lntlff*8  cult*  ^^laintlff 
filed  la  tbe  Ualt«<l  Stfttca  DIjitrlat  9mxr%  for  th«  i^orthera  SlstTlels 
of  lliiaole*  »  petition  in  b^tiltyupt*^,  aad  flroa  the  r«ooM  of  «u<a^ 
proeeedln^  it  appear*  ttt-'^t  ti&e  plAiatiff  hss^d  heT#tofofe  ^s^il^'ned 
aJU  li«r  sdleged  rigtot,  tilie  aad  l«t«'pe«t  in  «iwi  to  the  alleged  elsl% 
whioh  i«  %h«  sttl»Jeet  a^ttteir  of  this  suit,  to  the  0£.ei«ir  Pulaeid 
dulIdlBg  jc  Lo<%n  ^esooi^tioa. 

Dpoa  fliotloa  of  the  defeadsnt  At  the  ole«e  of  plaint  iff  *s 
off.se  %iid  ii^lle  tlie  defendisat  w?<8  t««tifying,  Ike  eonrfe  interrupted 
by  iastrueti^  the  Juiy  t©  find  t!«i  iesues  for  the  def«hBa%nt,  %nd  ofNMi 
the  ret«m  of  the  verdiet*  Judgjamt  »»a  eateT«d  for  tlae  def®iiid*at,     fli 
is  fr«n  tills  ;|ud|pie»t  tht^t  the  plaintiff  la  new  la  thla  oourt  ea  appeals 

fite  ^Isiatiff  ft|»]pegtred  la  this  oourt  by  £>•  -t,   Sibtemria*  nkn 
attorney  prsetleiag;  at  the  Ohloefo  S%r»  tnel  upon  eonelder«ttiOB  of  tlis 
brief  filed*  this  eourt  ordered  th^t  the  brief  b«  sitrlokea  for  a 
faiiare  to  oompXj  with  »uLe  7  of  the  3eurt«  whieh  provides  for  the 
preparittioa  of  briefs,   !Uftd  subseouently  reAtsed  to  pernit  «n  aaeaded 
brief  to  be  filed  1^  tM  Attorney  on  behalf  of  his  elient.     aowever* 
vs  hsive  fiKsalaed  the  reeerd^  «ad»  as  stated,  the  <4>otlon  is  betveem 
the  |»Ialatiff  mt&  her  %ttemey  as  the  def«nd%at|i  irhe  ».pt3<«»re4  for  her 
in  two  dlToroe  «i»tiona«     It  alee  appet^re  froa  the  re<^rd  th^it  this 
attorney  adsd,t«  he  reeelved  this  iM>ney,  aad  as  the  attoraey  for  tbe 
plaintiff  he  ehimld  properly  meoount  for  the  sua  be  h/td  in  hie  peeaetiN" 

There  are  tae  defeaises  in  this  ettee.     The  only  f^ots  heard 
by  the  eouxt  -rerc  on  the  (meet ion  of  iriMther  ©r  net  the  plaintiff  had 
assigned  her  elaim  to  the  Omaimlr  Ful^eki  Gilding  »nd  l4N^n  %eseei«tioB« 
thi«  was  a»  issue  presented  by  the  defendsat,  in  whieh  he  st»sted  that 
it  appesre  fraa  the  yeoord  in  «  btakrai^ter  preeeedlni;  in  siii^  the 
plaintiff  was  Involred  th^t  she  had  aaslgned  this  elaia  against  bin  t« 


r;s-*,-j?,:v:   «/;•    -J i   hfM   3^  3puft  i^«[/   Sat   jTiJUi a.'H> s  i^I^rKT^^'Kj  .MfeNJda  M  11ti#a4*Ji^ 
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tk*  CS«8lair  Fulstftkl  landing  nn^  Lo^n  ^«««9l'^%ioii.     th^t  if!»«i  tHe 
isfu*  preseat'i'?  t     th«  eoiirt,   RBd  th»  xeoord   lit  the  b^nkru^jtey  r>ro- 
e«A4ing  nai)  ooanstciit  evid«ao«  to  eho»  vhethRi?  f^oh  %&  ssdli^niseikt 
vat  Kftd*  to  tb9  Ofi^Uilr  Puldfflkl  Bttlldiag  nnA  hoen     s^ootAtion. 

An  OYdMr  w»85  •ntered  by  the  Kefeyy©  In  B^nkJttptoy  who 
pass^td  ufson  th*  (meet Ion  of  whether  aa  aoej^rn^ent  ««ia  bo  »^?*e,  ajad 
It  appesJTe  froia  this  order  that  the  Refearee  found  there  had  wsrer 
heea  an  aaeigioBeiit  hy  the  debtor  of  her  el^ils  ai^alaet  Kr«la  w., 
Ooeea  to  the  Usriftiir  Pulnski  l^HilI^iin^    nnd  toaa  Aetioelation,  ar  t« 
anyone  else,  «ind  that  the  debtor  vea  and  la  the  owner  of  aald 
olffila. 

It  further  nppeare  froa  thie  nrder  thet  Gaeimlr  PulseW 
Balldlag  sad  lo«n  •*'ff*'oolntlon,prepent  la  open  oc\irt.  by  its  offieera, 
dlaol^ima  ever  hBVlBf'  received  &ay  aoniiinaent,  wrlttea  or  or^il, 
from  the  debtor  of  eny  Indebtedaeep  due  to  the  debtor  fros    :riila  K, 
Cewea,   or  of  having  say  knowlee^ge  of  any  nuoh  aE^^ignneat. 

Za  vie*  of  the  iemie  pre«ep,ted  to  %he  C"!urt  by  the  deiead- 
attt*»  nffldtvtt  of  aerlte  It  should  have  per»ltt  i  the  pX'^lntlff  te 
IstMdaaa  la  erldenoe  the  oertlfied  eopy  of  the  cr^sr  of  the 
Referee  In  Bankruptoy  entisr^d  in  the  proceeding  la  i^hieh  the  pli^in* 
tiff  wee  the  petitioner  in  b'^nkruT^tey. 

Tfce  other  defease  Interpoeei  by  the  def-ndf>Bt  in  hie  affi- 
davit of  aerlte  wae  %htit  the  aaouat  he  hj^d  in  his  posrespion  wee 
a<l justed  by  the  agreaaeat  of  the  pjsrtlee  thnt   It  ehovld  be  ap  lied  la 
psyaeat  of  hla  aervlces  a®  attorney  for  the    ilnintiff,     fhla,  how- 
ever, W3S  not  n^reeeated  upon  the  trial  of  the  ce«e,  aad  we  preeum 
that  aXl  the  wattare  between  the  p.?rtlea  will  be  prete^ated  to  Mftd 
be«rd  by  the  oourt,  and  that  a  proper   judt^aeat  will  be  entered. 

«*OT  the  reeeoae  etrted  the  Ju^gaent  1«  reversed  aad  the 
eeuee  le  rea&aaded  for  another  trial. 
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Tiiis  Is  laa  App«al  by  the  plalatlffs  fre«  mn  order  •attre^ 
^y  th«  ttourl  reduoiag  tbe  ^^aiouat  of  the  ju<igw»et  «atier«di  ag^lBat 
O&rl  7.  &uck«l«»  Jr»»  on«  of  the  defwni'^nts  in  th«  pro««4Mtlac* 
till*  Appeal  has  beta  ecm«olld>^ted  for  ha^^rlttg  vlth  ih«  &pp«alt  la 
e«^»««  nvuitidr«4  39730  %n(i  39731* 

fbt  taots  in  thi«  e!^»«  rx«  tk^tt  tbe  i^lt  Instituted  by 
til*  pliilntif fs  wna  on  b«hnlf  of  tkeaselTSt  and  all  otber  ereditors 
of  the  M^dlsoa  Squ»rt  9%9f  B&tA,  to  enforeo  th«  ll)p^blllty  of  th« 
ato«lcbold«rs  of  the  bank  to  its  oreditoxs,  nnd  t»«g«ui  U  Uallias  is 
tho  diily  ftptpointed^  QUAlified  and  ^^otlng  r«o«iT«r* 

Theroaftor  oa  Jaauary  S3,  1937,  a  doe;««  ««is  satsrsd  la 
this  eause,  ehioh  fouad  saoag  other  things,  that  Carl  r.  Cashale, 
Jhr.,  held  ID  sh<^res  of  Oftpitel  stoek  in  the  Madiaoa  Squttre  Stste 
Bank  frea  septeaber  17,  1930,  to  June  14,  1933,  the  d<^te  of  the 
elosing  of  the  baak,  h»Tlag  «  per  rnXvM  of  11,000,  that  the  uacatie* 
fled  liabilitise  ftooruing  durini;  hie  SEhnre  holdinfs  «.iBottnfted  te 
|t78, 399*04,  nvA  deereeiag  his  liability  et  @1,OOD,  plus  140*  eesta 
niftd  th%t  he  pey  the  sAae  to  ths  reoeiver* 

Oa  Jvm  8,  1937,  ft  petltioa  wme  filed  by  Qb.tI  F.  Xuehale, 
(lr*,  setting  forth  th^t  he  irae  oim  of  the  defead«tntft  in  this  o«*u8e| 
that  he  wa  ths  holder  of  record  of  10  eh'^ree  of  the  eapltsl  stoek 


\..9  \jt  »^i 


g,i»i^  ,'ii^Q   »J.<^««   !int«*rs3«   tlMBrtill)^;^  «4I  1« 

,aXfl:d%&-5S   •"!!   -it       i^.ff   r'^^^.A&Ht  ti»«*©  i^to««  tifttfo)  tiPiJiiw  ^^um^^  a,i$it 
9t.«*-S  ^T.'^iiiP©  a«.«i.i;f.«.   si^^  isl  tf»«tj|Ni  X«**<|«o  t«  »»«««(•  Otl  f>X««f  t.«1t 

/..r  fe.-? *EiK>?r.--   ■jfm.'t *?•?::-??  *T-^?!ffB  Hill  jpiTcfe  u«l«^CM>«  evl^iUltfjKiX  A«>it 


of  th«  M^aiaon  jiciu»r«  State  Bn^sM.,  &f  -tlKi  p»y  ir«Xu«  of  tKy>  p«r  «tui««| 
aad  thRt  a  tooree  v%s  Mitomd  i^galBSt  tilm  on  «r-4iaimv)r  32«  X^f,  tot 
11,000  and  bifl  pvoportiomkto  shr.ro  of  ftoots  naountlsg  to  HO.     dl»oo 
tiM  irooovory  of  th*  judgment,   the  «lefeiid<uat  had  p^id  to  l<ogi»B  t* 
ihxklina,  reoelf«Tt  oa  »eooaat  of  bie  liability  the  sua  of  IISO  ia 
inotaUmento  oa  H^reh  B&,  I937«  oM  &prll  SS,  1937*     fiie  otefondaat 
offered  to  psy  la  full  puTwi&t  oatt  o»tief«etlon  ^vd  diaoli^^rge  of  the 
stye  of  |8&0,00  due  on  the  'iforeeaid  Judgseata   I6S0.00  la  oseb,  iiad 
it  «a«  to  tlie  iMot  latereet  of  all  pertlee  eoaeeraed  t&$t  t^  offer 
lB«  aooepted* 

ffeo  defead^tat  then  »r«%yed  for  the  eatiy  of  »a  erdeir  author* 
Isiag  oad  dlireoting  Logaa  {.•  ttolUae,  reoeiver,  to  neoe^t  frMi  the 
defeadsat  the  further  warn  of  |6SO*00  la  o>«ah  la  full  itoysoat  ottd 
ofttlsfoetloa  of  the  bmlanee  due  froa  the  petitioner  uador  sad  hy 
virtue  of  the  Judgaeat  entered  e^iaet  the  iiet  It  loner* 

A%  otder  w%g  entered  on  June  3,  19^,  upon  tke  petition 
filed  hy  Carl  f*  KutohalOf  Jr«  wliereln  the  oourt  direoted  that 
]*«^aB  h,  iialllns,   ReoolTor^  la  authorised  to  itooept  froa  C«)rl  F* 
Kaoiuae,  Jr.  the  lua  of  $700.(K>»  to  be  p<ild  elthia  oae  week  fr<Mi  the 
dnte  of  the  eatxy  of  the  order  la  full  pnysMiat*  s>«tiefaotloa  and  die- 
oh»«rge  of  the  b^laaoe  due  froa  0«trl  f.  Suehalo,  Jr.,  imreuaat  to 
the  Judfoeent  heretofore  eaterod  ogeiaet  hia  oa  Jnimory  2a,  1937, 
for  $1,000, 

the  theory  of  the  plniatlff  la  thie  o?»ee  le  that  seotion  11 
•f  the  fieaUng  40$  giToe  the  rl^t  to  the  reeelvor  to  oeaproalao  the 
liability  of  insolYoat  etookholdere,  nad  th%t  thlo  eoai^roaiee  of 
liohllity  of  laeolveat  atoekholders  doeo  not  affoot  mi^  of  the  three 
defei^anto,  for  the  reaaoa  th^it  the  petitions  do  aot  eet  forth 
iaaolTonoy  or  thwt  there  who  a  ooaproaloe  of  llnhlllty  by  these  three 
defendaate  with  the  ereditoire*     Xo  taeooro  were  filed  and  ao  erldeatto 
VKO  heard  by  the  eourt.     The  oredltoro  are  proeeoutlBf  their  o»a  euit 


.''?'''   %o  i^isUv  icm  :*^t3te  ^mm  •#«#«  mi$m$  mmMlmu  m$  %9 

-if      .O*!'   «#  *ii?i  .'fjcotg   Bid  t«yr,   000, X^ 

;j-^(.,^A'5-!»fc  m'        ^        .    ,        ./"'•fA  ^«js  »fS<&X  ^SS  iteti^-M  iu»  ai(i««XX«i«ai 
^  »4c  ft©  «Kfei#©.iBt»i**?«  fe^  ^mmy^et  XXart  .■  >*  fca^^lta 

tsr'xt©,  Mi?  #9^«{!^  fe«a««>»««t»  «»ift»si  1X£-  "&»  ,»»aw*ltel -*«»8t  »d*  '•■■"    '■    -   *l 

,f0fi»jj#i#.?ir«j  ».iS#  jraateim^  ^*'s:,>te»  tewBtfewl  »4I  to  »«jr#iti;v 

-sif.   ^n-i  (i:.,l.fej''1-Aisf  e   **iT-  mrt  nan  to  ipcJiitt  ori*  to  *tt*h 

'Kit  »«;m«-X>'o'  *£jit  ltd  •8X<»,<lo 

».        , ,       .  ol 
XX  iiel#o«i.^.  turn*  Ai  e«.  »*'i^  "*«  X«o*'**  '^'^ 

SWtitt  »J<it  !«   XO*   ^'©•tte   t««   ••«»&  ««ftfeiC»«ljl»«i»8  #B«TX©iBi  to  t^^XXcf^X 
rfttol  tm  ^an  oil  »flfilfl*#^  -       .      .  ,   tttBt:si%\9b 


9 

HBd  %7«  aatitled  to  fionduot  tbc  s%tt«r  la  tbolr  &wn  vny,  sndl  &T* 

«a1tltX«4  to  eolI««t  la  full  froM  the  defeBd<^nt9«     fbcr^^fore*  the 

tefMaARtt|«  were  wit.b<mt  mjtherity  of  1*.^  to  fii«  a.  p«titlo»  seekiag 

t0  Mttl*  th«  Visibility  of  sto9k&oid«Yt  for  «  less  Asoimt  thma  tbat 

found  la  the  decree  eatered  agalaat  theta* 

iTos  the  fttete  la  the  l8st<&at  d^se  thle  eourt  la  eontroXled 

toy  the  oplaioa  of  the  3ttpre««  ScRirt  la  the  omee  of  Burket  v. 

R^Uaaee  Bstale  ^nd  truat  Sep.,  3ST  111.  136*  wherela  the  oourt  saidj 

"Section  11  of  the  .Bi»afciag  not,    (it«te  mr  Stat*  1936« 
ohAp*  13a*  p#  161 )(  la  ee  far  «ui  le  leeterlnl  here«   provides  th«it 
any  creditor  or  or«?dltor8  of  the  b%nk  aaay,  by  hill  la  «Qulty  la 
tHe  n^ttire  of  ^  oredltor's  hill*  brought   in  behalf  of  hlnu»«If  ^ad 
all  oth^r  eredltors  of  the*  &>»»)£*  sig^inet  the  stoekh&ldere  of  the 
hftnk*  have  deternined  the  liability  of  eueh  atoekholdere  under 
eeotloa  &  of  t^rtiele  11  of  the  oonetitution.     Th!>«t  eeotiaa 
provldeet    *tr«vy  etookholder  in  n  bmaklag  oorporatlon  or  laetltu* 
tloa  eh^il  be  Individually  retsponeihle  !ind  llnble  to  it«  eredltora* 
lyver  and  f>h&r9  the  aaueuat  of  atook  by  his  or  her  held*  to  %a 
aaouat  mmi^l  to  his  or  her  respeotlre  sh^ree  so  held*   for  aU  its 
liahllitiee  foeruiag  while  he  or  she  reaaiae  etiOh  etoekholder.* 
Seotioa  11  of  the  Bteaklag  aet  ftlee  ?roTiiee  for  the  !%ppoint«eat 
9f  a  reoeiver  for  the  eolleetiea  of  the  neouate  due  fro«  the 
ato0kholdftra»     The  folloeiag  provitioa  of  th'it  seotion  le  the  eae 
oewplalaed  of  heret   *9ald  receiver  ehall  have  sathority  upoa  the 
order  of  the  eourt  appointing  hia  to  eaploy  euush  nuditora  «tnd 
aasiatftate  as  say  he  aeeeeaiiry  to  est^bliah  aad  recover  the 
liabilities  of  the  stoekholders*  nad  mi*y,  eith  the  epprovs^l  of  the 
aourt*  eater  lata  ooapoeitlona  with  ineolveat  steekholders*  if 

♦  •  •  A  receiver  appointed  by  the  eourt  la  each  a  e^ee  is 
hut  an  officer  of  th^t  court   for  collecting*  reoeivii^   aad  dis- 
bursing aeiounte  due  froa  atookholders*     He  is  not  a  p«rty  to  the 
litigAtlon  brought  by  the  oreditore  of  the  b^ak  ?ad  h%s  ao  control 
aver  th^t  litigation.     He  is*  in  f^ct*   «  stranger  to  it.     The 
suit  to  est<»bli»h  the  liability  of  the  indlvidui^l  etookholder  le 
a  suit  of  the  ortditere  s«nd  theirs  alone*   ^ad  they  h»ve  s  ri|^t 
ta  pursas  their  oaa  reaadies  in  regard  to  their  own  individual 
property.     After  the  liability  of  each  iadividunl  stookJ^lder  is 
estftbllshsd  by  a  deeree  catered  la  the  suit,  the  aoaey  ahlch  le 
collected  beloage  to  the  ereditors,     (golden  v.  aerveaka.  S76  III. 
409).     The  etookholders*   liability  is  not  one  to  the  hsink  but  to 
the  creditors  «ind  the  credltore*  either  alone  or  by  rcpresentstlve 
suit*  ?ire  the  oaly  ones  «ho  e'<;n  enforce  the  liability  by  such 
reaedies  as  the  lew  affords.     (SsMffilL  ▼•  gtrveakft.  stta#ai 


•   R.  Sm;  Jg^UUffi  ■^«  J^"y«^y-   ^  «d,  711).     <^®g^rdl«sa  of  wb<Pther 
tha  alease  here  under  oonalder^tloa  grants  t©  the  reoelv«r  aad 
courts  power  to  control  the  proDsrty  rights  of  the   Individual 
ereditore  which  tr&aseeaiils  const ittttio»«l  linitntions*  it  is 
evideat  that  any  praoeedlag  by  which  ap-provsl  of  «-in  official  act 
is  saot^t*  coatewplates  notice  to  the  parties  in  Interest*  e  hemrinc 


^iHi'»  Sk-'io.^    jfii.jte  ■  rliirfmii  Mit  »i;t#««  •# 
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4  i?'^  ;;•     » ■ 
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ftf  «Tld«ao«  ^nd  determination  of  %^  eeawiatisl  f%et«  upon  v^hieli 
%h9  «x«»rois«  of  th#  pow^r  rs^sts,     thes«  sre  e9»«nt-l'9.3L  to  du« 
pT9i99»n  of  isw,     acy«  nothtag  of  th%t  sort  ira*  done,     la  the 
^fipeijort  astter  the  petition  contained  ao  alleg^tioB  tb».t  the 
petitioner  >^^.a  ineel'veat.     Ko  ^tteapt  ^^^^e  «a4«  te  ^etenKtae 
th»t  queetioB  nnd  n«  IkearlBg  tr«te  hudn*' 

^en  notloe  of  appeal  and  praeoipe  were  filed,  it  w»e 
r€Queet#d  th-rt  9  report  of  the  preoeediafe  lie  filed  'srith  the  r«eord« 
bttt  «u«h  report  ie  i»®t  ineerpor' ted  i»  tlie  wtreral  r^oords* 

hB  ire  hare  indio.^ted  in  the  opiaioB^  so  eaeirere  vere 

filed  to  the  eeTerml  ^titione»  »or  erideneje  beord  by  the  oourt,  and 

the  BJttthorlty  of  the  reoeirer  to  set  does  not  «ppestr  fro«  ^nythiixg 

th«t  h«»  been  enlled  to  our  attest  ion  in  the  briefs.     k»  the  dupreat 

@ourt  h«9  stRtftd  in  ite  opinion,  the  reoelTer  ie  pn  offieer  of  the 

e«urt»  &M  it  ie  not  proper  for  the  reeeiver  to  file  n  Ttetition,  %s 

wie  doiM)  in  two  of  the  e&ee**  f««  the  reneon  tb«t  he  ie  %  etras^r  te 

the  prooeedings  sind  ie  not  permltte^d  to  file  s  petition  for  the 

purpoee  of  ooa^roAieing  the  gjioajsib   Wintered  in  the  ^udgaent.     Ouit  to 

eetabliflRbi  the  liability  of  the  individual  stookholder  is  9  suit  of 

the  ereditore,  and  the  ereditere  Rlene«     Ther«forep   the  reoeirer  being 

ft  »tr?inger  to  the  proeeeding  he  ie  not  interested  to  the  extent  that 

he  mey  file  a  petition  to  oottproaise  the  lisbilitleo  of  the  several 

etoefcholdera .     there  ie  no  finding  in  the  order  thft  evidenee  w«e 

heard  or  th^t  e«oh  of  the  petitioners  woe  ineolvent,  irhiob  i« 

neeeeeary. 

for  the  resrsone  stt^ted  we  are  of  the  opinion  thi^t  the 

oourt  erred  In  entering  the  eever^l  ordere,  and  they  ere  rerereed. 
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ttl^BXOfl  G{^%f 


G0(»  ca<m. 


S95I.A.  616"^ 


!«•  Fsssidij^  jQgfXdf  vLMWh  iitunmu  tm  m'Uioit  or  tm  oaimr* 

This  is  %&  «pp«sil  by  Ife*  plmintlff*  froa  •«  (»rd»v  cstAT^id 
1^  tU«  OQurt  r«duoiag  the  ?»aouat  of  th«  judg«eat  »g«lB«t  l<o«ils 
St«lntor««lM7«  oBt  of  tbe  dfffendaat«  in  tliie  prooeedlnc*  aa^S  in  this 
•a«s  the  f^sts  ar«  tli<?t  stilt  va-s  Instltutsd  ^  ths  saftlatlffs  oa 
b«luU.f  of  ttei«sslT«s  i»M  all  otbsr  oredltors  of  ths  Un^Aiwm  $@ttsr« 
Stiit«  naak,  to  safortie  the  llsbllltr  of  ths  stiKHehold^rs  of  th«  b^ak 
as  Its  oredltore,  »ad  that  L(»g«sa  !>•  Hulllas  Is  the  duly  appelaisd* 
<{uaXlflS(i  aM    lOtlag  reoslvsr* 

Ihsrsaftsr  oa  J^iautiry  ^s«  X9S7«  «  4«<»re«  ««a  satsrsd^ 
iMoh  fouad  aooag  &th«X'  thlaf^s  th^t  Louis  Stslnbrsehsr,  hsl<l  10  sh^rss 
Of  ths  s«pltmX  stock  la  th«  M»dlsoa  i^««r«  %tm%»  mwikf  m  foUonst 
$evsa  shares  froa  ^ovsatocr  3,  193»,  to  S«ptt«bo»  16,  imo^  of  tM 
fMST  YstXus  of  t?{>0,  «ad  throe  sh«r»s  firoa  Soir«mb«y  S,  xass,  to  Juas  X4, 
XdSa«  tho  data  ©f  the  eXoslnf  ©f  ths  bf^ak,  of  tho  par  yaIuo  of  fSOO, 
sad  tho  urn  tlsfled  ii«bliltl«s  aocrulag  durlag  his  share  hol<lls(|{s 
aaouated    to  |XS4,t09,98,   fros  Ilov«isber  %  X933«  to  S^e^oiiber  IB,  X93Q« 
sad  t«b4,38X.4S,  froa  Jtoroabsr  S,  X38S,  to  auae  14,  imn,  aad  dsoroo- 
lag  his  il«bility  at  fX»OO0  plm  140  costs  «ad  th«*t  he   pmj  tfeo  ssao 
to  the  r^oelver* 

Oa  Juoo  ?,  XSSfa  a  petltl<»i  ws»  filed  in  eourt  by  J»«^»a 
!••  «ttiXl»i«,  ^oelTor,  to  ooaiurosdse  the  Xlsbliity  of  Louis  ©telabr^eberi 
defendant,  settlag  forth  th  >t  this  is  »  «»lt  brought  by  the>X«lntlffs 


^nima^ti) 


dtTfiS 
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►  «*/  A  »^>^-  ■I       {  *'lf.^!N**'  '>■ 
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OB  b«hnlf  of  th«Mt«lve«  ':»(!  ^11  other  of4i^wm  of  th«  M«»dii!en 

''qm>T9  '^"tntm  B«iAk,  iG  <8&foro«  th«   ll^tbllltiy  nf  the  $^tooklM»I^ars 
of  ths  bnnk  to  it<»  ersditora  «L«d  that  M»ii»tt  L.  Hull  las  1«  th»  tfaly 
appointed,  (fu^lftsd  and  %oting  ree«iT«r  herein. 

en  iJaaaaary  3S,  1937,  a  de«»e  whs  entcrtd  fi^^^lnst  Louis 
^tsinbrwohsr  fot  |l,000  plus  hie  proi»ortion<it«  nh^r9  nf  ttas  oests 
Siaouiitini;  to  t40  by  ran  son  of  his  stookholdlAg^  in  the  ll«idleoa 

ftas  dsff^adsiat  hat  effsred  to  mf  to  the  p«t  it  toner  ths 
SUM  tf  ItBO  in  ossli,   ia  full  KsttlonRnt  i^ad  sstlsf^otloi:  of  his 
li«billt7,  ftnd  of  the  dserss  nhloh  9*in  eatsrsd  sgeiaat  hia  so 
aforssAtd,  and  Leg^a  L.  italllas  reooaasads  th  t  ths  offer  h« 
aocsptsd,     Ths  prnysr  eaks  for  nn  ordor  ctuthorisiair  sad  dir^^etiag 
liOgT^a  I*,  ihillins  to  .leospt  ths  sua  of  i860  la  oasb  ia  full  sottlo* 
asat  aad  sntlafaotiou  of  ths  llahlllty  cf  Louis    )talBbrschsr  of 
th»  ttsdisoa  t>qiutrtt  i^^t»t3  Bi^ak,  nad  In  full  (lottlfniisnt  a  ad  s^^tis- 
faetlon  of  ths  dsores  heretofore  fsatsrod  >^^oinst  Louis  -tsiabrsoh^f 
ia  ths  abov^  satltlsd  enuffs,  ntbloh  rxatltlon  »api  »ira«d  sad  vsri- 
flsd  01)  b€h*ilf  of  Logxn  h,  l£ttlllnfl,   »i«  reo«lver,  by  "^»ltsr  P. 
Mnrpbgr,  his  sttcrasy  sad  duly  suthorifsd  nig<tat. 

ths  oourt  sat«rsd  n  aoorst«il  ordsr  that  Lognn  i*,  liuliliBs, 

raetitr^r,  h«  aad  ho  is  authorli^sd  aad  direotsd  to  seoopt  ths  sua 

Of  1900  ia  Oftsh  ia  full  sottlsaoat  sad  sstisf«etioa  of  the  dsorss 

aad  Jttdfasat  for  |l,OQO  plus  oosts  satsr^d  ftRAiast  Leuio  Btsia- 

hvsohsr, 

ths  iast»>at  esss  sas  oonsolidtttsd  vith  onK>s  Ho.  S9718, 

tnA  ths  opiaioa  of  ths  mmrt  ia  th»t  oaso  is  oontrolllng  Ivi  this 

oaaOa 

for  tho  rsssoas  st«tsd  in  ths  opinion  ths  ordsr  is 

v«Torso4,  owmn  REvmais. 
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MART  rx.ASAa&s«  «t  ai., 

(PUlattffa)  App«ilaata#        \        kPi?iM^mm 

iQUiisei  n^QAFx  at  ATS  0A«ic,  a^-^wting  j  J       ,i8fi«^«  aooi^ 


^f«»»dl».BtS    t»«3k»««(^ 


3 


cotf«BdRnt)  App«u»«.       )   29  5  I  .A.  6 1 6 

MR.  passisiiia  acsfioi  hsbil  Qthin-^.w  tbe  opihios  or  tbe  mmnu 

fhii  it  sa  ftippeftl  by  th«  plitintlffs  f?o«  lUi  ord«r  •n.t«?r«(i 
by  tb«  ©©art  rertwoing  th*  aaouBt  of  th»  JudipMiBt  wfminat  Jefea  T. 
X«VwiA*  03M  of  th#  defendants  in  tlic  proeeedlng.     rh«  f«et«  in  thl» 
«fta«  ar«  t6%t  aa  order  vas  •ntered  oai  Juao  7«  1937,  tth^t  pl»ia-|iff«* 
miX%  !•  a  ftpr^avataHive  ott«  tirought  1&  l}«hiiilf  of  th»ttselT9s  and  %li 
•tb«y  or«ditox^«  of  tli«  KndisoB  3gu«rf  at»te  Mok  to  enfor««  th« 
liability  4»f  the  stoekholder«  of  th«  b^nk  to  its  er«diter«,  tad  tb«t 
I4HS&.A  L*  i^IilBs  is  tb«  duly  aps»ointed«  qualified  nod  aetiag  reoeiT«r« 

On  JaBuftxy  S3y  13370  t  decree  vae  «Rte red*   whleh  fovsBd 
MeoBg  other  tHinge  tliat  Joto  7.  Kerfria  ims  the  holder  ef  10  shares 
•f  tlie  capital  etoek  in  tbe  MadiaoB  Siiumre  3i«te  Sank,  of  tbe  ^r 
v«tl%iie  of  ^l«000f  from  Jnnuazy  31»  1S31«  to  Jfune  14,  193S,  tbe  «l^te 
of  the  oloeing  &t  tbe  bank,  and  tluat  tbe  uosatiefied  liabilities 
AOOiruiBg  during  bie  ehareholdiags  aatounted  to  ^33,B09«96,  end 
deoreeing  hie  liability  at  #1,000,  olus  $40  ooeto, 

A  petition  if«e  filed  in  the  court  on  June  7,  1937,  by 
S.0|^n  t,  ^Uias,  reoeiver,  «hioh  e^ts  forth  tfeiet  on  J^nunry  :sa,  ld37, 
tbe  deoree  above  otentioned  v^»  entered  ^igainet  John  !•  Kervin, 
defendsint,  for  11,1X^0,   plus  eosts  of  #40,  by  reason  of  bie  etook- 
boldings  In  tbe  l^^dieon  Square  St»t«»  Sank*     The  defi!«nda»t  b^e  offereA 


nfte 


i 


d  I  9    «A.I    2  GS       5  .9«il««raA  (^a,flfea«t»«) 


f  w  *  »  .    lii  •«»     vm  A.  vj  «,  , 


.^ 


■*j*<l  ^M  to   ,i{«iN5.  «#»*«  «ts,5^l!5  H®«,i4i/»K  »-■'  -•sSf*  i«*iq«©  »li#  1© 

-3fo<&^  fti4  ■>«  if«9**«  T«^  it**!  t«  8^»®o  tiflof  ,or.'Sj,it  -ret  »*K«lM»*#fe 


• 

to  pBjr  IWSO  la  «' »h  in  full  ^t^^ttlewsnt  @ad  «a«i«fsotioa  of  Hie 
liability  aad  of  tile  d«<ir««  whidh  was  entered  agalnet  him»  ftal 
IiOfaa  L.  Mulllne,  ree«iv«r,  ri»ooMM»d«d  thet  tbe  offer  be  attceptedi. 
^b«7«mm>B  the  oourt  entered  nn  order  decreeing  th«it  Leigan  L>,  }f»lllne, 
receiver  herein,   be  &nd  be  is  aatborisred  and  directed  to  aedept 
#850  in  caab  ia  full  eettileiie&t  nnA  eatisf«otion  ef  the  deoree  sni 
Jttdgauit  amount  log  to  |l,000. 

The  inetnat  ease  «ae  oo&eolidated  irltb  enpm  tto.  39718, 
«ad  tbe  opinion  of  tbe  eaurt  in  thet  esae  ie  oont roll lag  ia  tale 
oase* 

f&t  tbe  r«««soxtB  at'-'ted  in  tbe  opisidtt  tbe  order  ie 
reversed, 

ORUER     RfeV:'.H.:rSt>, 


GlXIi  £•  S(n.LIV4K,  J.  TAKES  80  FAST. 


.^  ,HAVi.«i4U)^   »^ 


33747 


FSOFIJS  OF  r^  9f  A7K  Of  lUlffOiS^ 
€BI0A8Q  UWi  »f  A7S  BAKK«   ft  9<ii^Tn^ion, 


bMK  fttftt*  BftBk^  «  ««n>erfttiea« 
tlon»  QlAimamt  under  OIrIk  Ho*  4308« 


aooBf 


0001  aouMW. 


29  5I.A.  616' 


im,  FRSsimm  jusTzcs  Hiasii.  ssuvtRjes  tbi  opiixos  i^r  the  dormt. 

fiiit  l»  ttA  «pp«%l  lay  tilt  rfiii|»6ad«nt  fToa  an  oTd^r  •nt«r«d 
1s^  th*  ooutrt  «u«tftlnlng  ttM  p«tltlon«ir*«  ttXttCptldBS  to  thd  ttftst«7*9 
fUiport*  laying  th«  re«poBd*&t*»  el«i«  for  pr«f •?«»•«  In  tb«  am 
tf  I^KKIO,  ftiUI  taxing  eeat«  ngainst  tM  r««pend«nt, 

la  %b«  preG«e41ng8  for  th«  liquidation  of  tne  ^loagt 
Xi»itt  St»tc  i^enk^t   i^lllida  L.  o*Oonii0lI«  th*  pr«d«e«»8or  r«9«iv«r  of 
OlSMirloo  R.  AlbOTS*  K«o«iT«ry  f ilod  «>  potitien  $n  Juno  a4«  ld36« 
frtaloh  allogoo:     firat^  th«  appolntoMtnt  of  a  roeaiTar;   aaoond,  that 
tha  reealTer  pubXiahad  for  olalaMi  and  tbat  naa^raua  oXaljaa  w§t9 
filad*  thirds  that  a  olala  for  prafiarenoa  ivaa  fllad  by  tha  raapeHdaat 
f»y  #a«S78«96f  foundad  upon  a  oartaln  ehaeking;  aoeount  ai^  oartiflad 
ohaoit^  and  tha  patitionar  l}eli#Ta«  smeh  olala  ia  not  antitlad  to 
praferanoa*  npon  the  ground  that  tha  raI%tion«hip  hatvaan  tha  bank 
and  tha  oXaioaat  «%a  that  of  dabtor  and  eraditor* 

On  ^uly  11»  Xd36»  tha  eourt  grant  td  Xa^ve  to  oXr^lfi^^nt  to 
aatnd  Ita  eXain  in8t«ntar  on  ita  fnoa  bjr  ra«JbaeiBg  ita  ganaraX  eXaJLa 
to  $33X«as  and  inor^fjolng  ita  eXaln  for  prafaranoa  by  |XS0*58  for 


atw£i  omoim 


t 


«»-- 


aia  .A.I  2 


trntOS   g    ,l«A1i«OQ   l^C'vXfe.'-i,   ,.iI^i:)iIt'Ji 


,»Eei  ,*K  «aii%  00  A&iiif^  »  l>«ilX  .wvlwMK  .».■       -      <     ^ 

l»«&lteqi»«9  edt  t<<  ^<><£^  ^^^  mufittftmq  tot  mtnJ^  a  isifi^  «J&YJtjit  «£!«Xil 

fetiiinw  Jb««  #««©»«*'  3j«w©*ifo  aie*t««  «  «oQiir  »*fc««i»t  ^se^avs^ct  «rt 

,T«fJUMr««  i6«S  l«l«Nlife  td   #Kll#   »««   jrOjCNBlAJU*   «Mf#  lull* 

V 


d 

OftsU  dtposlttd  on  JhuM  f »  ItSl,  ftai  gmated  Xe«r«  to  oHlaaiit  ta 
ftwraer  the  T«eeiT«r*8  petition,  »n4  referred  tb«  petition  «M  a&ever 
to  •  im«ter  la  elmiMwrjr  t«i  repeH  ble  eonol^^sione  of  Xmm  and  tma% 
te  the  eourt* 

Later  an  arder  was  entered  glvlog  le>%re  to  the  elftlamnt 
to  ftotnd  the  olmim  it  M4  theretofore  filed  ^gitinet  the  Mnh  on  the 
faoe  of  the  olaLia,  to  aasver  the  f>«tltiofi*  And  referring  the  jpetltlMi 
&nd  ftnevor  to  a  saaeter  In  oh^neery* 

The  olalai  of  StiefeX  rotnltare  Q^m^wf,  on  Ite  f»o«» 
eoaght  s  general  el%la  for  >331«3S  and  »  preferred  oXals  for  |3»&37,64« 
fho  mref erred  elalM*  as  ae^nded,  wko  hased  upon  thtme  eoj^arate  lt«tta« 

1.     Oheohn  totalXlng  the  eua  of  $I1W.96«  the  prow»«de  of 
vhith  iNnro  reeeired  hy  the  reoeirer  of  the  h^nh  «fter  ite  eloee}  ea 
to  this  portion  of  the  eXftlm*  it  was  eti^mlated  hetveen  the  partlet 
tiiuBt  the  olalflHiBt  ens  entitled  to  &  preferred  olaia  in  that  aaeumt 
aad  it  «as  so  oriered* 

2*     Oosli  doposits  «nde  hjr  the  ol^iannt  within  thirty 
ttiaat«n  hefore  the  oloeing  of  the  bank,   in  the  mm  of  tlSO.SS;  as  to 
this  portion  of  the  preferred  elala  the  master  in  eh»ttoer)r  nnA  the 
oourt  held  that  «  preferenoe  sho^^ld  be  denied  and  the  tppolleat  hs« 
not  »nd  is  not  sppeiillng  freai  the  rulii^s  <»«  to  that  lte«» 

3,     A  «iie«k  for  18300  drswn  by  the  el«il»ftBt  on  the  Anf 
preeeding  the  b^nk^s  olosing,  upon  irhioh  the  bf»nk  pl'seed  m  purported 
eertifioation,  whieh  obook  w*i«  indorsed  and  delivered  to  the  state 
Street  i\imiture  Oo.  snd  was  not  paid,  dne  to  the  han1c*«  elosing,  «nd 
en  vhieih  dboolt  the  Stiefel  ntmitnre  a««.  sotight  a  preferenee  mm 
nssifiiMie  of  the  Stftte  flNtreet  rumiture  Oo« 

lle«riaf8  were  hod  before  the  anster  in  ehranoery.     At  the 
eottolusion  of  the  he«ring  the  meter  filed  his  report^  reeoaneGding 
that  the  respendoKt  he  sU^wod  s  i»referred  olsia  upon  the  eheok  for 


mi  $«imiiil»  »$  •f»«X  km$mmn  bat:   .  ,^  <»m(h  ap  i^tt^l»<»ftijti  ^«mm» 

Joel  I^r:  .'i8aX«fs^  aii.0  l^©.i\'»'x  ©*  ^^«esa«tic  ;3i  i-s^^^swi  «  •# 

«5.;.:n-'  .ti   Jb«M 


i 

pxo9««6Mt  In  tli«  avm  of  4170.70,  and  bad  «tlpul%t«sd  alumidi  te«  p««- 
fftrred,  n^nd  further  ?««oiBtt«adiag  %h&%  the  elala  f«r  prefsreae*.  In 
lb«  sua  of  ^l&0.&8  l>e  dcaldd  and  siiX<|ii;«^  98  »  g«n«irml  eX«la  oBly. 

fo  thl«  r«port  th«  p«ti«ioa«t^  filed  ob|60tlo&ft,  wblch  «ere 
overruled  and  by  order  o^rmltted  to  stand  «»e  exRec-tiona*     The 
exoei^tiesie  were  direeted  %e  %h^*%  i>art  of  t!)«  rettort  whloli  alleved 
the  preferred  ol'-'la  for  #3,300, 

tjpon  s  hearing  by  the  eotirt,  sn  order  W9i»  entered  euetain- 
lag  the  exceptions  of  tb«  r>etltlonlng  reoeJLTer,  and  aenyli^  te  the 
rtepondeat  a  preferred  olala  of  $3,300,  ^ind  Uniting  the  re«|K»i^ent  *  a 
preferred  oXain  to  the  etipul«ited  ena  of  tl70.7e,  &nd  thnt  onete  be 
tftxed  against  the  reependent  for  |?.&0«00  and  ISO. 09  for  the  oe«t  of 
the  pTooeedlnga,  and  nlen  187.00  of  eueh  ooats  ag<».inst  %Tm  petition- 
ing reoeirer.     Xt  is  fron  the  entry  of  that  order  that  this  sppeel 
in  taken,  the  ep^^eml  being  United  to  th»t  p«rt  of  the  order  «hioh 
denide  a  oX«.ln  for  prtferenee  upon  the  l3,aD0  elMKilc. 

lYo«  the  f8«te  RO  set  forth  in  the  reoord,  the  ahloage 
Idnni  Stete  ^nk  eloeed  and  the  Alitor  of  FttbXie  &ooount8  of  the 
8t«te  of  IXXinoie  took.  TM>»eeesion  of  ite  eeeete  on  JFnne  t,  19fX. 
ror  1st  ooneiderAlsXe  period  ef  tiaHi  prior  thereto  the   niefel  r^miture 
Oe*  h^d  been  «  depositor  of  that  bank.     Sinoe  1936  the  iitiefel 
l\irniture  Oo.  hi^d  been  l»debt«?d  to  the  @titte  Street  Furniture  @o., 
and  on  Jnne  U^  1931,  the  aetount  of  the  indebtedneee  wme  |S6,@07.78. 
Z%  v««  the  prROtioe  of  the  Stlefel  ivimiture  0«.  to  depeeit  all  ite 
reoeipte  in  ite  t^ooount  in  the  Chies^  Lswn  ^tate  Bank,   ehleh  «me 
the  only  bettk  with  whioh  it  hi>id  en  nooount.     tm  bunk  ftooount  oT 
tke  Btete  street  rumiture  9o.  was  «i^  the  Vstional  ^nk  of  the 
^epublio.     ^aoh  i»eek  the  Stlefel  furniture  Oo.  drew  a  ©heek  upon  ite 
ftooount  in  the  Ohieago  I^vn  state  BesHc  for  its  bnlenoe  therein* 


t 

hirn^  b^fmliMyJ'in  kM  b&a  ^mmO'^if  ts  tisrs  mat  ni  ^n&simmm 
mt  tr*«'tf9'!^'i%*t«'  t^t  air-Si^  1^0.$-  fMi  ju5fS»a««B«i?«)f««  n^itti^  bttm  «li*T9t«^ 

.fetNraii.f-    -«•.■••■    .■■„.  ^., .  ....   ..  :  ■   >-   r ■-..■.  i-A^i- «»  &tKr»»T|jb  •««►*  nxol<rq*»K» 

f*{<^  td  attaw^^s  »ll(^.,  ^iJHfA  «if#  ife«6«  lR&e*X»  atuw*  o^ifirs  i!fwj*a 

l«f»»l#«  tiff-  ®eei  §c    •        .tfxsd  tdii^f  to  it«ti»«fcq!«fc  »  rt»«df  fc^ii  .dO 

.■■v,v<-T»,<s*,>.v   ft.-^w  «««»»» id«J'«i  *rf*  to  jr«w©-f»«  ■6^4  »X®«i  «8  «MS«*t  it©  ten 

»fw  ifDlrfi!   4J*i«i««  «^«E#fi  <Hr»4[  ©ai^4«8  ?n«t  «i  ^^i^^fts'  e#^i  ai  »ir«|i!»(Mn 
>»  #au4»©M  3fcBu»ri'  awtt     •*K<,re!»«>.p  «£»'  f-^^'if'  »i  d*i£Sfr  rftJt*  alairf  t^«©'  wit 


4 

•3co«p«  I^^O  «r  $400«  wfei<^  b^%iiM  int«  k»|}t  for  p9ttf  oe^  ».nil|H»W|(| 
ftttd  ^•IivffT«d  tb«  ^•ok  to  th«  3tft%«  $tmie%  r-urnituTO  Oo*  to  1m 
«^f»li«d  ^A  lt«  indebteds««a* 

On  ivm  8,  1931*  t&«  stlefel  rurnitttft  9e.  laA  »  Hitllii 
is  its  ftOQOuat  at  the  Ohioago  Lmim  itiit«  3«mk  of  |3|»aii9*64«  and 
•adlo  d«po«it«  t)kat  A»y  of  l^&4.71,  sb4  djpow.  In  aMitioa  to  tho 
ohoolc  h»T0  ia  (|tt«stloA»  onooko  totmiiag  fBlI*$l»     oa  tlmt  dmr  J^^rono 
Stiofol,  i^o  was  tho  ^oorot^yy  of  tli«  Stiofol  JNixiBituye  Oo«  %i»i 
Stftto  street  l\2irnlturo  Oe«»  drow  n.  ebook  for  #3*^0  on  th^t  aseo^mt, 
irhioh  Is  tho  oliook  horo  la  ^ootion.     fho  ohoek  ^»«  sado  poyablo  to 
tko  ordor  of  Joroao  stiofoi,  lUGd  Ho  took  t|io  obook  to  tko  Olbioia^ 
I^wa  ®tfii.t«  i«a&k  «Bd  r«cm«st«d  ttmt  it  bo  oortifiod.     Tlio  Onolblor  of 
tlitat  l3»ak  pJlae«4  »  purportod  oortifieatioa  tboroon,  irkioh  vas  ia 
wmrds  so  foXiem:  "Oortifiod  #3300*00 •     ^  eortif|r  to  tho  gomiiairaooo 
of  tho  tigaaturo  of  tho  n&kor  only,     fny  tkreui^  Ohieoiso  aioaring 
Hoiuit***     thio  iogoAiA  wao  follovod  \ff  th9  sigasturo  of  tfto  OMOftgo 
tarn  Stoto  Boak  toy  its  oaohior  and  tho  imiBbor  of  tho  f^rportod  oertifi- 
o#itioa«     Tho  cmoek  »ao  tten  iadorood  hgr  Jeroao  stiefol  tunA  the  St  a  to 
Stroot  luraitvtro  Oo**  i^ad  oa  Jhaao  8»  i931»  doposited  to  tho  aeoouat 
of  tho  Stato  stroot  V^imituro  ao«  ia  the  {lational  Snak  of  tho 
Eopuhlio*  nnA  tho  ^aoouat  of  tho  Stiofol  furnit^ro  ^o.  vith  the  itoto 
itreot  flyoralturo  ao.  «ns  or«dltod  with  tho  sua  of  i3»^Q»     fho  C^ieimo 
IriAim  9tato  Soak,  oa  Juno  8«  i^Sl,  iooM^diBtoly  lapoa  piaoiag  tho 
9ur]^rt<»d  oortifiotttioa  oa  the  ehoek,  charged  tbo  Aooottat  of  tho 
Stiofoi  j^uroituro  Oo*  with  $;3«^>0  »iad  losttod  «  oertifiostioa  debit 
lA  thmt  aaouat* 

oa  Juao  9«  1931*  aad  for  m  ooaoidoriible  p«^riod  ;;»rlor  tht^reto 
tHo  Ohiomgo  hum  atate  iaalc  vms  «  &0&->affiXiEt<^d  atSAbor  of  tho  ahio«^p> 
Gloa^ias  loaoe  io®ooiatioa,  mmA  Its  st^jathsrohip  ««.«  puroititat  to  o 
writtoa  ootttr«ot  doted  fObruAry  13,  I931»  botwooa  thmt  Bssak  %ad  the 


*.>0  t^rv^lat^  l©l;»l3r-^  »&t  to  ^e*»«:©«®  ©i«#  «#w  «»f»  «l«1S9ljt!} 

t'-    .:;,„.;.„,   ..    ,..-..      ^^-miltttsim  «Mf  tt  inM  it#*»*j9p®t  f>jK«  a(al*#  ^^»f^  ammJi 
l:al*««it?  )91.«»iitft'  rf^s««'^*  f«*i     .ti^ii*©  t*::l«»  «^#  t«  »ife*i«a^l«  »(fJJh  %« 

qpaiiltS  *«rf     •0OS^g^>  "Jo  mm  ^iii  Mt'vi  fe*#^ij«^iE®  saw   *»©  ^f^j-JwiH  I  *«««#« 
®^#  ^l»sl<l  ««M|tf  t-E?»t)RlljfcV'  .     ««tfif|,  ita  ^"tam  %iSf&t^  M*«l 


s 

Chieago  OXttaring  Housto  Aa«oelatloB,  vbieh  ooatraet  jixori^m^  tunong 
9th*t  thiags  th»t  all  ite«0  raefflved  la  th«  eloarlngs  by  th*  Obieago 
liaim  H»%9  BftSk  s)uml4  r@«aiii  %h9  property  of  tlui  Isaidc  which 
presented  the  s^me  to  the  vlearlng  Rou^e,  and  abould  Ik»  held   In 
trust  by  t&«  Ohl  ;%g<»  Vftwa  ^tat@  Batde  uatll  the  eheok  glTea  to  t1i« 
Clearing  liouss  bf  the  Chleago  Lsi«rB  State  {^aok  for  th@  f!riai«  should 
aotually  he  paid. 

All  olearliige  of  aon-naf filleted  Reiitberts  of  the  Ohloag# 
Clearing  nmxm^.  were  had  st  the  early  eleeriage,  and  the  oroeedur* 
la  theee  oleerlag?  was  that  a  repre9ent?*tive  of  the     hie«go  I*«t«B  Ot<$te 
Bank  %euld  %ttend  with  a  draft  of  the  Chieago  Iiawa  ^tnte  Baak,  dravB 
ea  th«  CoQtlne&tel  Illlaoi^  B^^.nk  and  truet   >^o.,  whioh  drslt  was 
prepared  the  preceding  day  with  the  awount  thereof  left  blsoiE.     Al%. 
ehecka  drsiwa  oa  the  ^hioago  Lata  :^tate  Bctak  pre  seated  at  the  oleariaga 
would  ha  delivered  to  that  reprceentatiYe,  who  would  thea  fill  la 
the  wBount  of  the  drafta  in  peaell  la  the  nua  r»pr»a9ated  by  the  «]looM| 
ao  preseaiad  at  ttot  elo&ring;,  leae  the  sua  of  the  eheeko  returswd 
as  dishonored  by  the  Cthloago  Lawa  $tftte  B^i^ak  from  the  previous  day's 
elearlQgo,     the  anoimt  would  thaa  be  veriflo^d  by  a  Cle^rlog  House 
olerk  mad  the  p<!!a«ll  aotatlon  rewrltt<^?B  with  e  oheok  writer* 

Oa  Juae  9,  1631,  the  oheofc  here  in  miestion  was  nroBwatoA  a% 
the  early  oloariag  by  the  latlorjsl  Bank  of  %h»  Republle.  &t  tlmt 
elearing  ishecko,  laol^diag  the  oae  in  question,  totnliag  the  sua  of 
#43,417.81,  were  pr  jseated  whieh  wore  dr^wa  oa  ttie  ''hio^go  I.«wa  Hate 
Bifsk,  The  l)«ttar  bank  returaed  at  that  olssrlag  ^lahonored  oheoka 
la  the  oujB  of  #1,354.41,  leavlag  a  net  debit  due  fron  thst  baak  to 
the  Chioago  Claariag  House  Aaaool^tion  the  sua  of  $41>963«41.  The 
Ohloago  Xiawa  i3t?*te  R^-^nk  pre«aated  nt  that  olearlng'  checks  drnwu  ea 
Other  olearii3«  bnaka  totaliag  143,084.81*     there  was  ao  oa  tliNR  of 
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n$fiWt»  bwttiinfthi*.'  ;.^iit.-ieil^  **if*.tft  »«itif*&'«  st;--^-' 
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bmlsae«s  betweea  the  ei«dil%t  due  tb«  €ltloiigo  tmrnn  f%at«  Mnk  froa 
tli')t  elAaring     »&a  iieMts  due   fron  it,  but  tlie  T^epirescat^tlirfi  of  th* 
Ohie?igo  tawn  ttste  Mnk  inserted  in  t)i«  dr^tft  the  «neuBt  of  the  set 
debit  due  from  the  Chleetgo  Stavn  State  Itfi&k  ef  |4I*9®S.4I,  i^ad  delivered 
the  a^oMi  to  the  Ohieafo  Ole^rijsg  a«nie«*     At  the  tine  of  delivery  of 
thi^t  draft  the  Ohio«^  L$wb  State  mcak  h&A  a  credit  hal«a««  with  the 
GontinentaL  Xiiinoie  Bank  and  Trust  Oo«  of  $IQB,9ZB»9B,  mfs&iaMt 
«hieh  sua  there  «ere  s»hs«QueBt  debita  and  returns  of  %pproxl»&teiy 
|13«&0@.     On  thfft  dmte  the  Chieago  I.avn  State  Un^  «9.8  indebted  to 
the  Oontiaenti^l  IXIinoio  Bnalc  and  Trust  Oo*   in  the  sun  of  |307,3C^, 
eliioh  Indebtedness  was  seoored  by  eollateral  of  the  p&v  7a.Iue  of 
$4S9,S36«2&«     The  drmft  delivered  to  the  aie!»rix^  House  A^ssoeiation 
by  the  Ohiomgo  I>A»n  3t«te  Bank  i^as  not  p«id  by  the  Oontinentftl 
Illinois  ti&nk  and  Trust  So*  due  to  the  elosing  of  the  Shieago  1,&mk 
3t&te  B^jdc. 

Oft  the  dfite  of  elosing*  the  Ohieajgpe  !,%««  State  Isnlfc  hnd 
|t&,7S8.92  oash  on  h&nd,  ftnd  there  was  due  it  froa  banks  other  thjsa 
the  Continental  Illinois  uank  »ad  Truet  Oo.»  tie  subeecn^ently  reslixed, 
l&«670»40«     Aft«tr  the  olosing  of  the  Ohiongo  taim  St^te  mnlt.  the 
Oontinentdl  Illinois  mnk  und  Trust  Co.  Applied  upon  th«  indebtedness 
of  the  foraer  b^nk  to  it  the  o^ah  balanoe  on  deposit,  together  vith 
suffioient  of  the  eollatersil  seourlng  the  loen  to  my  the  indebtedness 
in  f^lli,  and  thereafter  delivered  to  the  Fteeeiver  of  the  0hiO4fi.go  Lsten 
State  Bank  the  notes  evidenoing  suoh  indebtedness  and  the  uRepplied 
or  unsold  ©oll»t©ral  shioh  had  been  deposited  with  lt»     The  actual 
value  of  suoh  exoesa  ajid  returned  collateral,  as  theresifter  aotually 
realised  thereon  by  the  Reoeiver^  was  in  excess  of  the  amount  of 
the  draft  delivered  to  the  Clearing  House  br  tbe  Cthiengo  I^vn  State 
Bank*     &ft«r  the  draft  eiis  dishonored  the  ohsok  in  iiuestion  was 
returned  by  the  National  BaiA  of  the  Republio  to  the  State  street 
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<l»ttpai3y*9  aeoou&t,  and  th«  s%%t«  strecK  I'mnU.tmTe  CSe«  ebtrge-d  -tli» 
aeo«uat  df  th«  ^ti«f«l  furniture  Oo,  with  Ilk*  ftaM»u&t* 

Oa  si«s>tenl»«ir  l,  X^^X,  th«  B%^t€  @t;e»t  Fumlt^iTe  8o« 
exeGuted  and  4e].lY«}<«4  us  Kssig^Mfit  te  %h%  Stlef«l   riiraituTA  CJe*  of 
All  it«  right  r>n4  oXaioi  la  ssd  oa  the  oheok  in  ctuestlen. 

Th«  olalwant  eoat«adtt  tliat  wher«  »  dra.«««  l>ma]£  r@o«iv«a  a 
oh«ek  for  ooXXeotion  mtA  rtaittaao*,  «Rd  ehargte  the  a»^at  th«r«of 
sg«tin«t  the  %«$oouat  of  the  drawer  hat  in  li«tt  of  r«nitting  in  oanidi 
d«liT«)r«  A  dTf^ft  ttpoB  axiothor  h&iilc*  ths  s^souat  of  th«  oshttek  anst  he 
reg<)rd«d  as  eolleoted  and  iapressed  with  a  trust  la  tn.rer  of  the 
tiolkder  theT«of«  mad  la  support  of  its  theory  8t$«teB  thmt  ths  sheet:  im 
Qt^etioa  wss  deposited  with  the  Kational  Bnak  of  the   "^^^pubXie  hy 
the  State  Street  luraiture  Qoajmx^,  wad  by  suc^  deposit  the  SstionaX 
BAAk  of  the  acpubXie  heoaae  the  ageat  for  the  oeXleotion  thereof  of 
Us  de^sitor;  and  fbrther  suggests  th^it  the  OhKe^  OXearing  House 
vas  the  eoXXeetlag  ageat  for  the  intion&X  Baak  of  the  i^e^toXie  ^ad 
the  p&yiag  ft^nt  for  the  Ghio^go  iawa  ilt«it<i  Baak.     At  the  tiae  wbca 
the  ehieek  was  presented  to  the  0hieAp»  CX«.<^rifl«  House*  the  Chioai^ 
La««  sState  B«Bk  did  tt>t  reait  ia  e^sh  h^t  gave  its  draft  for  the 
amount  of  the  oheok  ineluded  ia  the  mmher  preseated  for  ooXXeotioa 
on  the  UoatinentsX  IXlinois  Eftak  nad  Trust  Ooapaiqr,  %md  it  »pp#%rs 
froB  the  facts  thmt  there  were  fuads  on  haad  and  to  its  eredit  with 
vhioh  to  j>ay  the  eheeks  th»t  were  drften  oa  the  Ohleago  iawa  stete 
Bank,     ae  sheek  ia  i^atreversjr  w*s  sgmiast  this  fund  deposited  with 
the  0hio«)g»  t%im  State  Butak,  and  w»s  smde  pft|r«hXe  to  Jerwee  stiefel, 
wlie  was  the  seoretnry  of  the  stiefeX  Furniture  0©,  and  »ls«  of  tHe 
State  street  lliraiture  Ooatpsar*  a  oor{»orttioa.     rhe  eheek  t^ieh  was 
aade  fejrahXe  to  hin  w^»  prsseated  to  the  Ohieago  Uw»  State  Bank,  and 
was  oertified  hy  the  use  of  the  foXlowing  iegead,  m  ^eviousXy 
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•tatfld  in  %h6  9%nt»mm9it  of  faet«) 

oavrtin*^  ^KIOO.OO.     %•  ecrtlfur  to  the  fliimiMMsti  of 
th«  tigi^tur*  of  tut  wmJft  «s2.y.     Bvf  thrtm^  Clii«»g;»  Ole&xlBg 

tli«  oh«o)c  did  net  eX«?T  tbrott^  tlie  €Me«gfi  ai«.«rvlai;  Eoigi««  and  w«« 
»aaign«d  tqr  the  State  Street  Hjrrnitwt*  Oo,  to  the  9lal«»iit« 

A  ea8«  hat  been  o&il«<l  to  ©ur  att«nti»si  entitled  Feoale  it:^ 
yl,  OaoaT  Helfloa  t.  Unoeln  tr^t  &  Siivlngs  g^tnfc.  379  111.   hpp,  18, 
tirherein*  ui>©n  a  soaci^i^^t  aladlnr  state  &t  f^.c%9,  aftey  etfttiog  that 
an  intervening  petition  h^^d  been  filed  and  the  report  of  the  mseter 
»(Mi  up  for  eonsideratlon,  the  eourt  used  thl«  Iftngoeget 

*tk»  saster  found  the  f%ot«  ^n  slloged  in  the  petition,   ^ind 
the  eertifioftte  of  eridenoe  shove  thnt  on  the  'in.y  the  eheok  for 
12^,000  i!ftt  ATHwn  the  hank  nede  ont  a  dehit  eXip  agiftinst  the   Suntqr'* 
aide  Oil  Ooapeny  for  $10«000,  ivhloh  im»  m»Tktt<i  paid  on  tha,t  dfttc 
%nd  delivered  to  the  depoeitox-,  and  th.^t  n  siKilar  dehit  «li{>  wf>,» 
amde  c^t  kpfXl  13^  for  the  ll,@70  agninst  the  petitioner**  aooouat 
with  the  benk,  whleh  w^s  oi^rked  paid  on  that  dnte*     This  nlXp  mle# 
wei  deliTored  to  the  depoeiter. 

It  should  be  noted  th>^t  thene  olftiete  »ro«e  before  the  Aet 
of  1931  vest  into  effeot  on  Jnlf  8,  1331,  wherein  it  is  provided 
thni  under  the  eirQuastRnees  at^ve  narrsted  the  holder  of  e  eertl- 
fied  oheok  is  entitled  to  »  preferred  olttia.  Oh,  l&ft,  Pfjr.  37, 
Illinois  3t?&ttttes  (CfthiU)  1931. 

the  appealing  reeeiver  atgues  that  the  maounta  of  oheeka 
oertlfifrd  before  this  statute  »«nt  into  effect  are  not  entitled 
to  »  pref«renoe,  while  the  intervening  petitioner  nr^en  to  the 
0ontr%ry.     a  Liirge  number  of  oases  ^an  be  eited  holding  in  nooord* 
anoe  vith  eiioh  viev* 

The  statute  eibove  referred  to  is  «l»ott  a  eepy  of  « 
slniliir  statute  enAet«d  in  the  state  of  8«w  fork.      (Reg*   lnst«  hxw 
of  X.   ¥•,  subdivision  3,  se««  380-1) •     In  re  Jnvne  v.  Mmfon..  351 
S*Ylir8.7&@,   indleistes  that  the  pAJirpose  of  the  ^aet  mnn  to  establish 
the  nile  of  law  ehioh  had  been  the  subieet  of  eonfliet  in  judieijil 
deeisions*     This  opinion  eitee  n  oonsiderAhle  &u«ber  of  oi^ses  in 
whieh  preferenoes  hmve  be*?n  ulloved  in  the  4boenee  of  «t»tufee,  and 
«ilso  n  nuadMr  of  oases  holding  to  the  oontmrjr.     9oae  of  these  o^ses 
«sre  oiteA  in  the  briefs  before  us  but  ve  do  not  think  it  neeeae^ry 
to  eotsasent  upon  thea  for  the  reason  th^t  this  oourt  is  nXr^^^ 
oonaitted  to  the  opinion  thst  the  holder  of  a  certified  eheek  under 
similar  eireuflntflnesa  a.«  above  is  not  entitled  to  n.  (^referred 
t}f^»'     .ff g£|f  ffy  ,X9la  mm:SI  ▼•  Builders  S.  tterehiints  Bmnk.  mA 
111.  App.  3dd. 

In  thflit  ease  the  intervening  petitioner,  o»t=»rlind,  with- 
drew sosMthing  over  S4,000  froa  his  savings  %ooeunt  -^nd  requested 
ft  oashier*8  eheok  for  this  astount*  whieh  wws  given  to  hiaj   the 
amviags  aooount  »as  eluirK«d  with  the  maount  of  this  with<lraws,l  »nd 
the  e«iahier*a  aheek-atub  ledger  ahowid  the  laBuanoe  of  the  eheok 
for  thia  a«eunt{   two  days  theTe«sft©r  the  bank  fsiled  to  open; 
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tl»«  o««hl«r»«  Qh99t  glir«»  to  %h«  p«titioa«T  wr^B  ae plaited  la 
aaothsr  te^  sad   saanot  paid.     th«  o«titlon»r»a  theoi7  la 
that  o^ise  »'^s  th?<t  lay  t)if>  vlthdrairal  af  the  moA«y  fron  his  aoeeuat 
aad  tb«  itJMTOfeas®  of  a  oaalil«T'«  eheek  a  tTuat  wn.s  ©rented  la 
fmwnt  of  tlie  lioldeT  ©f  tbt  eli<iolc.     fli«  r^^elver  s.Tg«.«d  that  %%* 
9m«tal«T*s  ofeeet  w«»  aerely  '^n  evld«a®«  of  the  typ*  of  the  d«pQ«it« 
b«lBg  no  dlff^irent  froa  money  In  the  a^Tlngs  TLCoo^at   from  uhleSh 
th»  Qjaount  fesid  juat  been  dttdueted.     ^*e  rested  our  opinion  upon 
91bA  ▼.   Ohioa^Q     ntfe  &  fruat  Oo.  8S  lU.   App.   393,   affirmed 
ia  186  111.  440.     That  or^se  Involved  «i  e^iahler'a  ehaek.     The 
SNapreaa  Court    g^ld  th»t  this  wea.   In  legal  ©ff-^et,  the  eaiM  aa 
a  oertlfled  eheok.     The  opinion  nlso  s'^^ld,  c!\iotlng  fro«  the 
opinion  of  the  Ap-peiiatc  Oo^rt;    •The  drswln^,  of  the  owahler'a 
Oheok,  rren  if  It  ohaaged  the   fora  of  Indebtedness,  did  not 
^aage  the  fnet.     The  aiobe   z?»vlnga  Hank  «?!«  stlH  Indebted  to 
the  appellant  for  the  -S,000  represented  by  it«  c-^ahler^a  eheek, 
there  w<*8  no  ohaage  in  the  aature  of  the  debt,     the  only  ohange 
wae  In  the  eTldenee  of  It.* 

In  our  opinion  In  the  Oaterlind  gsae  we  held  th-^t  the 
traasaotlon  did  not  oreste  a  trust;   th-t  there  was  merely  s 
ehaage  la  for*  of  the  erldence  of  lnd«?btedno8a  -  th^t  la,  a 
ehaagf  fro«  aeaey  la  the  depoeltor'a  aenount  to  a  ©ashler** 
eheok.     The  8<«ate  la  true  in  the  izuitant  o'^n**     there  wir>8  {serely 
a  ohftBge  of  seney  from  the  depositor* a  <;oeount  to  a  certified 
sheek  of  the  bank. 

FetltloB  for  oertlorarl  la  the  Oat<srllnd  eaae  wta  denied 
by  the  iupreae  Oourt,  264  III.  hpp,  xlrT* 

the  oplnloa  In  that  er^ae  le,  la  a  Hte?;sure,  applleable  t^ 

the  f?ieta  la  the  Inatr^nt  o^ee.     The  reapoadeat,  however,  oonteade 

that  the  opinion  froa  ideileh  ire  have  c^uoted  la  erroneeua  when  ooaeldereA 

la  the  light  of  prior  deolaloaa  Involving  eertlflOAtlon  of  oheeke, 

and  aeeka  to  dlatlngulsh  the  o?^se  by  oltlng  e  aaaber  of  eaaee  ptt-aaed 

up«a  both  by  the  smnreae  Oourt  and  the  Afipellate  Oourt  prior  to  the 

l»a«8MF*  ^t  the  iegotlable  laatrusieat  Aet,  ehloh  <»ot  wae  i>asa«d  eub- 

Sffiigiueat  to  the  lasuaaoe  of  the  eheek  la  ^ueatlon,   (111.  Bar*  @tat«« 

19S&,  Oh.  96,  ^e«  210)  aad  protridee  that  a  eheek  of  thla  ohnraeter 

"doea  not  operate  aa  aa  aaalgnment  of  any  part  of  the  funds  to  the 

oredlt  of  the  drawer  with  the  bank,  and  the  b?%ak  le  not  liable  to 

the  holder,  unleaa  aad  uatll  It  aeoepte  or  eertlfles  the  oheok.** 

Of  oouree  thla  provleioa  of  the  statute  whloh  ht)e  been  ehaaged  by  the 

eaaetsieat  of  the  proTlaloa  juet  quoted  froa,  oaa  hnve  ao  be>)rlag  oa 

the  qiueatloa  Invelved  la  thie  appeal,     ithile  It  le  true  that  the  eheok 

ms.a  pr«ffl«a*«d  aad  the  aeoount  eharged  irlth  the  aaiouat  of  the  oertlfled 
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eliftok^  Btill  suob  f%ot  does  not  entitle  r4*apond«itt  to  «.  areferr^d 
«lal«S  on  th«  eontr^xy,  the  o]at««lc^  srns  G«rtifled  n.9  te  th«  g«rmlnensa8 
of  the  0lgn?)tvTe,  laad  tbffire  is  nothii^  that  (^asligc^tt  th«  ehnr^eter 
of  the  aoo^uBt,  »xo«pt  %«  w^^s  «t»t««5  In  the  ease  fro«  n^loh  wt  h«v« 
quoted  thsit  "th^re  yi^-ti  merely  «  ohfthfff  of  wonay  frett  th«»  depositor's 
Aoeount  to  a  e«rtlfi«d  eheefc  of  the  bank." 

The  faiiluye  of  the  Ohlo&go  I'^tm  Sttte  B^nk  to  jmf  this 
eheefe  (Sid  sot  ehange  the  oh?)  raster  of  the  de|>oelt»  aad  ve  helleye 
the  f'^ots  Are  suoh  that  the  oourt  wss  justified  in  refusing  to  alio* 
ft  preferred  slain  for  f2,300,  sad  that  the  eourt  •««  fully  justified 
in  entering  the  order  appeeled  freau 

sitrxs  !•  @ULa?AS  &iiD  hall,  jj.  oonouh* 
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D#f.nd.iit  .  App^UnU  ^  2  9  5  I  ,A,  6 1 7^ 

M«  FRssxoxiia  JtisTios  mmi  mtvr%^m  tut  opisiom  or  tm  0ou;tr* 

This  Is  an  ftpp«al  by  tht  defrnd^^nt  fres  an  OTd«r  6f  tbe 
eourt  grr^nting  «  writ  of  maodsaws  <lir®ctlng  th«  defeadniBt  to  forth- 
vltta  eo^atcralga  the  pmyroll  oheelca  for  th«  paynftnt  of  8«Iarles  due 
%•  thft  plaintiff  for  th«  flrtt  hsalf  of  the  month  of  tTuMi*  I9S7«  9mA 
to  oountex-slgn  all  of  the  oth«ir  pisyroll  oheok*  for  esployoeo  s.nSL 
officials  BMixitloiMKl  and  dealgaatftd  In  the  pofTolls  for  the  first 
imlf  of  Juno*  1937. 

Tho  petition  for  eaandaisas  alleges  th%t  the  Olty  of  Caluset 
it  «  omnlolpal  oorporatlon  and  thsit  dtere  J.  Maoleje»skl«  the 
dofes^Aat*  «9»s  duly  eleeted  ^nd  qusllfled  xiad  is  new  the  aotlag 
91ty  Olerk  of  said  Olty.     the  petition  further  alio  gee  thmt  the 
petitioner  is  nov  and  for  amre  thnn  two  years  lest  pest  has  heea  a 
■es^er  of  the  oeluaet  aity  rir«  0epairtiseBt«  and  th^t  he  Is  of  the 
rank  of  oeptnla)   that  on  the  30th  dsy  of  *orH.  1937,  the  City  of 
SfftluMiet  pasted  its  nnrnml  appropriation  bill   for  the  eurrent 
OKialotpaL  flso(»l  ye^r;  th«^t  In  and  by  said  appropriation  bill  the 
olty  did  appropriate  suoh  suss  of  money  as  it  dOMied        neoessazy 
to  defray  all  the  neoossary  expenses  »nd  llfttollltlee  of  s^ld  Olty, 
iaeludlng  provisions  for  the  salary  of  the  petitioner  and  alee 
ineludlng  therein  provisions  for  the  salaries  and  w^ges  of  all  of 
the  efflol9»ls  and  other  employees  of  the  0ity* 

It  further  appears  fro«  the  petition  that  for  »aay  yesre 
last  p«st  the  Olty  has  and  does  rtow  ai«intain  and  operate  •»  regular 
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9ot90t%t9  fanetlos,  4  tir*  Am-p^rtvnt  eonslsting  &t  «ix  sen;  tlt9,t 
youT  petitioner  Is  one  of  thea;   tfe»t  the  s'>lftirle«  of  aald  elx  4Hia 
jsre  itov  '(ad  fer  nore  thuiai  two  y«^ra  last  p»at  tL%ve  b«(sn  eomtimied  to 
be  fixed  At  the  rt»tea  set  fortii  ic  tm  pafardXX  aheetej  tbnt  the 
eaXitrlea  and  w«g«s  of  the  etfeter  olt?  empieyeee  »M  offlolnla  h%ve 
llkewlae  been  mad  sure  flxe<i{   tlist  jqut  i^etltlonex  dia  fron  tHe  l^th 
day  ef  my,  IWS7,  to  tbe  52>8t  day  ef  i«y»  1937,  perfora  ail  of  tbe 
duties  of  his  e»ld  offlee,  as  «i»«b«r  ef  s^'ld  fire  depwirtBtsat,  tmA 
that  his  s»IaxT  therefoY  Is  the  sum  of  #70;   thAt  his  Bsat  w«is  Ifioludwd 
ta  the  psyroU  for  the  Imst  hsXf  of  the  «o&th  of  Msgr*  1937, 

It  alM»  Ai^pears  frott  the  petition  th^^t  the  nsmeo  of  the 
offlolsls  ftod  employees  of  the  City  of  OAluset  were  inoluded  la  the 
payroll*   for  the  last  h%lf  of  my,  1937,  together  with  the  as^nts  due 
and  owing  those  respeotlvely  ntuBed«  and  It  further  npp^mrD  frow  the 
petition  that  the  petitioner  did  froii  the  1st  day  ef  June,  1937,  te 
the  15th  day  of  June,  1937*  perform  all  of  the  dutlee  of  his  offlee 
as  a  seaber  of  «i?ld  fire  departiMBt,  and  that  his  salnry  Is  ^0,  «Bd 
thnt  his  name  was  inoluded  in  the  peyrell,  together  irlth  »ll  the  other 
tfffieiale  and  eeployeee,  and  the  taeunt  due  emeh  of  those  n««ed,  for 
the  fir  at  half  of  the  month  of  June,  1337,  nnd  that  the  names  of  the 
sirveral  parties  therein  are  set   forth  la  the  petition. 

It  is  further  alleged  th%t  there  is  no  dispute  na  to  the 
amount  due  and  owia^  to  the  petitioner,  nor  is  there   ?,ny  dispute  ^a  to 
the  ismeunt  of  salary  ot  wnges  due  %nd  mwlag  to  asy  of  the  persons 
listed  ind  named  In  said  payroll  s<^edtt2«is;  thi»t  amid  payroll  sehedules 
were  and  ef>oh  ef  them  wse  duly  auproved  hy  gdwsrd  F»  lggehrei(|rt, 
ehairman  of  the  rinanee  Committee,  eonsl sting  of  three  aounoilaen  of 
the  flity  of  aalwrnet,  and  toy  Emil  Seehattsea,  *  member  thereof. 

It  is  further  alleged  that  there  were  euffioient  funds  on 
deposit  in  the  depositary  hmtik  of  «%id  Oity  and  to  the  eredit  of  the 
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Tmfloufi  necouBtc  ap^yoprlRtfld  for,   to  pay  thi>  s^ilary  4««  tha 

p«tltiotttr  %ad  to  p^y  the  »Alarl««  smd  imgei^  duo  city  ofliolAle 
ftBd  cttployovs,  i«  9i«t  fortti  ia  «»id  payroll. 

It  furtlter  ftpp«ar»  f70»  th«  petition  tliat  ehseks  )iad  lM«ii 
pTAparvd  pRya^l*  to  th«  iHttitioner  aad  to  imete  ?.iid  ev9Ty  off loial 
«ad  onployee  naaod  la  «nid  pfiyrollii.   and  that  said  ehsoka  wera  and 
•ft«h  of  th«m  wie  Aifned  by  'llllae  ^.   Zlok,  atuyor  of  s»id  Oity,  «ad 
hf  Jttliu($  Maytv,  tt»a surer  of  iinid  ^'ity,  ^ad  th«t  ssld  oheokt  ««r« 
da«  aind  dtillv«red  to  aad  Arc  aow  ia  T«a«««eion  of  "H^r^  J.tt^oiejowski, 
th«  City  olerk;     that  auaerou«  doa^ndc  knd  b«»oa  anado  oa  sbIA  Oity 
olcrk  to  oouatersiga  said  pfEyroll  oheoka,  and  thet  mid  t>ity  elork 
hat  failed  aad  rofustd  to  count eriti^m  t^ay  or  oither  of  tboa. 

¥o  thit  p«titloa  the  def  ndaat  filed  hin  aaewer,   in  »biek 
»e  ft.  defease  i»e  eh^rges  th»t  taare  is  ao  legally  *i«;i)^tiai^  fire 
deimrtffieat  In  Qaluaot  Oityj     th*»t  tbe  pleiatiff  was  aever  legally 
uppointed  «  aember  tf    the  fire  departmeat;     th»t  the  City  acver 
legally  p«Br:d  "^a  nanual  appropri'^tioa  order  for  the  year  193T,  aad 
that  the  payroll  in  cruefltiea  was  aerer  legally  audited  aad  uppreved 
hy  the  City  Couaeil. 

Opoa  a  hearlag  aad  the  evideaee  introduced  the  c^art  eatered 
aa  order  that  a  writ  of  «»?Bdanie,  direoted  to  ?iteve  J.lteeiejewrtki, 
City  Olerk  of  tbe  city  of  Oaluaet  City,  aunty  of  (Jaok.aad  Stst*  of 
Xllinois,i^^«ue  forthwith  eommnAing  hla  to  oeuatersifa  the  owyroll 
eheeke  for  the  payaeat  of  eslarlea  due  to  the  petitioner  for  the  firet 
hslf  of  the  aonth  of  June,  1937,  »ad  to  oouatereiga  all  of  the  other 
payroll  eheeke  for  kll  of  the  ewployees  sad  off iol:  le  meatioaed  aad 
iosigaated  in  the  pnyroll  for  the  firet  h«lf  of  the  aoiith  of  J^e^ST. 

fh»  petitioner  eontende  oa  thia  fippesl  thst  the  aetioa  of 
the  trial  court   la  enterlag  the  order  »pp««.led  fr'^a  «U8t  be  pv^mmM 
to  be  free  fro®  error  waleee  the  ooatrary  in  mtdtt  to  nppmr  from  the 
reoord  filed  la  thi«  oourt,  aad  slaoe  the  reoont^  filed  here  doee  not 
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eoBtaia  «  r«|>9Yt  et  th«  pwi^tt—Aii^pt  &t  ^«  tvlal  1%  ant«%  M  0ir«svtM(A 
%hst.t  %h«  t^Gta  *«t>xl»Iiahtd  %t  th<»  tt%»X  trem  «uoh  »«  to  x«qiHi3*e  %h* 

•rd«7  whloh  the  tTlsil  omxT%  eBt«r«<l«     It  «p|t«flir«4  froK  tliff  Qr4«? 
•iiter«d  by  %h«  oowiMfc  tli<it  «Tl4*Be«  »?«8  tift^icd  t©  Justify  the  «©«yt»i 
flaidingSji  a&d  96  will  «««uiM  !>•«  )iu«^  fladiliigs  th<%t  tb«  OTd«x>  Is 
au»talAe€  by  the  •Tid«nQ«  h9%vd*     tli«  vmle  ef  Inm  is  well  @»taMlth«d 
t!l*t  mh»t^  It  nppeara  fTMi  th«  r««OTd  tii»t  «vld«no«  w«.«  toiay^l  aad 
tlicr«  ims  a  failure  to  Inoludt  th«  evldesee  In  the  r«9er<i«  It  Is  out 
^te^f  to  pir««ytt»  that  th«  eourt  w@«  justified  froai  th«  evldenoc  la 
ent«Tliig  th«  order*     Thut  rul«  ftppXi««  la  thia  ease.     As  w  h%T« 
etlreftdy  iadie9t«d«  no  ayldSBfts  «%«  iBOi>r7>or«>t»d  In  tha  r^eord*  nnA 
therefore  w«  arc  un».blt  to  d«terain«  nliether  ehjeetions  were  BM&de 
to  the  sdnissloa  of  cvideaee,  or  th«t  the  pfirtleuXar  findings  ftre 
•ustfilned  by  the  evMenoe* 

for  the  reasons  st fitted  the  order  Is  nfflrned* 

mWlS  t,    QUtUTAS  AMD  KAU.,   3i,   OOKGlTUti 


tiro  »:i  (    '  ■'"  ■    ^»«»&i*/«  **^'^  ftlstfXo'  'sd* 
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UmMAM  2i20itQL3OS« 

(TX&%ntitt)  Appel 


kh  Qmm 


m  mtomo. 


295  I.A.  617 


t 


m^  pmui^m  i^mon  mB%t  mijrmm  ths  ofiiios  of  fm  Qmwf* 

this  is  ma  ftsi^al  \>f  Etaest  t,  iLursdorfeir  trom  a  Judgatst 
for  1500  entered  oa  Jolr  ^'^^ff  1^7,   In  tb«  ^jBlelpal  Gourt  df  (nilfltis»y 
whiireln  tke  oourt  found  the  is.^ufis  for  tli«  pXalntlff  Versan  Hleholson 
aadl  «g%S,n«t  finest  t.  XursfSoTftr  and  ^leMMi  VaTf«»  d«f«fl^iants* 

XeTttftn  lil«hoIton«  th«  plaintiff,  lay  his  8tate«Mmt  of  oXala 
fll«d  en  M^  d,  19S6  laioged  tk«t  on  tho  Slot  day  of  Ootober*  1934« 
ho  oat  €  red  into  an  ftgroesont  wltli  ^roost  T.  K^ursdorf»p*  s  oopy  of 
oliLoli  a^:x««au»at  lo  att^i^od  to  tbo  statomont  of  elols  and  sutrliod 
••IXhi^lt  A.» 

this  oxhibtt  la  A  oopy  of  tbo  losso  botwoon  £ra««t  T. 
KUrtdoirf«T»  ao  lootot*  «ad  lox«oa  Aieholtoa,  »s  loooot,,  for  tht  puMio 
garogo  lee  .t«d  at  613X-a9  KertH  i3o»oa  Avoawo,  QMORf»«   lUinolo,  9%id 
10%  so  beginning  NoTOnltor  1,  1934,  «xrplrlng  9otobo7  31,  1936,  itad 
roeltinc  «  isonthXy  oonaidor«»tioB  of  |1S0« 

To  tno  le:i90  a  rldor  lo  attatobod,  vliloli  fomo  a  part  of  tlM 
agyooaont  betiroea  tbo  part  lot  %nd  1«  ao  follovas 

**Xt  lo  •xpimtmsXf  nadoratood  and  »tg7««d  th  t   in  th«  «Tent 
said  Ii^oaor  aball  atll  as^^id  dooieod  proatieea  mod  property,  thia 
loaoo  ahftll,  tit  the  option  of  said  losaor,   be  aubjoot  to  apeel^l 
oaaoolX^tion. 

It  ia  further  agreed  that  if  ?ind  aiien  anld  property  la 
oold  by  Lcaaor,   Loaaoo  agroeo,  upon  reeoivlng  &>  isya  jarior 
written  tujtiee  of  aueh  oaaoollatlon,  to  s>eaoofaHy  and  promptly 
▼aeate  aald  deaiaed  preoiaea  on  or  before  the  exslr^tion  of  the 
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to  dfijr  paxiod;     and  If  nnd  vb«a  I*«fiir«e  iraofitea  «f<i(!  prsnlsieie 
in  gftod  oonditloa  «na  ole  r  of  enou»ti"'ac@  on  f^r  beforo^     prll 
SO,  1936,   on  i^ooouQit  of  suoh  notios,  Les^'^or  ngraes  to  i^ir  mnd 
Ii«9tee  «gr«e8  to  aec«pt  #500  en  full  lirmldnted  dawRges." 

Th«r«  %B  an  aa»lg8««0it  in  wrltli^r  oa  t1i«  ^nok  pag«  of  th« 

"In  oousld«rfttlon  of  fl.ocs  to  »«  in  baad   ->»ld,  I  hereby 
traaefer,  a^niga  »ttd  Mt  over  te  !ieti«  Vittrga  sad  as^igaj?  ay 
lat«rent  in  tine  slthla  L««««,  an:^  the  reat  thereby  s^murnd  txem. 
Hfny  1,   1936. 

^ita«B«  Kf  hB9A  «ad  a«al  this  S2nd  day  of  '^fj>tiX,     •   i^* 
1936. 

'^raeflt  t,  Kursdorfar  (Sftal)' 

It  list  further  ^ll^ge^J  in  plniatlff*«  statea«nt  of  alaia 
that  tli«  deftadBat  Xur^^iorfsr  assignad  his  iat«7«et   in  ti%e  imiA 
agr««Beat  to  tU«  defend -< at  Hose  Varga,  on  «pril  B8,  1936,  «)8d  that 
•he  ^oeepted  enld  as'^i^naittat. 

It  If  farthdr  alleged  thst  on  '^prll  85,  1936,  a  'f^rlttea 
aotloe,  n  ttopy  of  «hiob  is  mrted  "Exhibit  6'  «MI  attached  to  tlio 
•tftteaent  of  ol^ia,  wis  served  upon  tbe  pi  intiff,   »o»aan  Blobol^on, 
«ai  that  oa  A^ril  SO,   L938,  be  raoated  the  rtronlses  le^vinf:   the  s^ae 
in  good  ooRditloa  aad  olear  ot  enouabr^ineee.     ¥«xbib|t  b  ie  a  eopf 
of  the  notice  d^^ted  ^ptil  S5,  1936,  advlfflof  thnt  Rose  v»rga  mut' 
dMsed  the  above  desoribe^l  property  nad  that  iraeet  T,  Karsdorfer 
seelgQ^d  the  afor<s»aid  lease  to  her,  ciad  that  s  id  laaae  «ms  aaaaelled 
by  8!<ild  notioa,  and  that  SMiraan  Hloholiton  was  expeeted  to  vaoate  the 
preaieos  before  Jaae  3S,  1930.     Tbia  aotloe  mfn  algaed  by  Mesa  varga 
by  ^aauel  $•    ''legal,  her  attorney. 

Oa  bay  87,   1936,   xxneat  T.  Xarsdorfer,  by  hla  attoraey, 
filed  a  aotlon  to  etrlk*  the  9t8t<^^«0nt  of  olala  for  the  resaon  that 
•aid  etatetteat  of  olala  did  not  ahoa  ttot  th«  lensft  in    uaatioi^  was 
•▼«r  oaaeelled  by  ®r  at  the  option  of  «<rneet  t,  Kur«dorter,    ind 
that  ao  e^uae  of  aetion  ^ae  stated  against  the  B«ld  dei^nd^at.     ^hls 
aatloa  to  strike  was  overruled  by  tba  eourt,  aad  on  Jtaas  6,  1933, 
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I»ai«t  t,  KttT«dUirf»r#  purmjaat  to  ie^sw  ©f  ooiirl,  fil«di  rb  affidavit 
•f  dtttstks;  by  vlaieb  li«  4«ni«(l  his  iBd«tit«^i»«9  to  tli*  plaintiff* 
wliloli  Rffidavit  of  €«f«Bs«  ws«  8trl«k«ii  pufsuaat  to  t&otion  of 
plalatiff  1»7  order  ef  oourt  ea  July  d^,  19S&*  i^ob  <iir<!i«7  gr^ntedi 
the  deft^ttdant  leave  to  file  aa  &«eade<i  effld^Tlt  of  defeaee* 

PuTeuimt  to  eitid  order  the  ilefeiidtent^  fraeet  f.  KurstH^rfer^ 
•a  July  30>  li36»   filed  aa  ^weaded  effidavlt  of  dtfeaee,  denylag; 
thtst  the  defendaat*  l^ee  Varge*  had  aay  atttherity  to  9«rre  the  aetioe 
ef  o$!iaeelX#tloa«   aad  further  aXlegiai;  th«»t  eerrlee  of  e^^adellJitiea 
wee  aade  without  aay  knowledge  or  eoaeeat  oa  th#  sK&rt  of  the 
defeadaat  Sraest  T»  i^arcderfer* 

the  Oftse  w%a  heard  before  the  court  without  «  jury*  aad 
•a  Ifftreh  36*  1937«  nfter  a  hei^ring,  the  oeurt  fouad  the  ieeuee  for 
the  pl&iatlff  «ad  agaiaet  the  def»adaats«  Eraeet  ¥«  li'uredorfer  and 
KMe  tr%rfa«  aad  eaeeeeed  the  d'^amgee  %t  ISOO* 

On  aotloB  of  the  deff^ndAttt*  Hoee  Targft^  the  e»»rt  oa 
JaXy  3<««  X937«  graated  «,  aeti  tri^tl  aad  prooeeded  to  ^  heariag  ImtaateYi 
after  vbleh«  en  the  «a«e  day,  the  eoaif  agmla  fouad  the  laeuee  for 
the  pXaiatiff  tad  agaiast  the  defeadnate  aad  eatered  judgi«eat  for 
1800.     Ther«ftfter,  the  defeadaat  Sraeat  t«  Knxt^mtUt,  filed  a  aotio« 
•f  AppmX,  aad  nored  the  oourt  for  «  euDeraedesua.  whioh  mM  granted* 

fhe  defwadaat  Kurx<^rf«r,  wh»  alone  ie  la  this  oourt  oa 
mpp^Al,  urges  *  reversal  of  the  judgaeat  oa  the  ground  that  the  pleads 
iaga  of  the  plaintiff  are  iasaffioleat  ta  euetaia  the  reidlot. 

la  ae  have  ftlre»dy  stated  regarding  plaiatiff ••  etatesaeat  of 
elaiisi,  it  atppeare  there froa  that  Kuradorfer  reated  the  huildiag 
desoribed  la  the  le»ae  to  the  plalatiff*  to  he  uaed  &a  a  garj^fo 
property,  for  «  tera  beglonlng  SoToaber  1,  1934,  tmd  explriiig  Ootober 
81,  1S36,  at  a  aonthly  reatal  of  tl50. 


|>»#fflA>-r;t;  Tt».fcto  floim  ,4J«SX  %^  ti«t  «>:   jrtif«>'9  "fco  ^ftinro  ">{«  mi-iU»M 
:;<t  mmisi  »if*  fe«w>t  »i«i«  irsoft  <nI*  ««IiI  *i«»  •iW'  «®  %fi9idw  ^*#*» 
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A  7id«T  i<t%ta>elMid  to  th9  Xe?a$»  %h€  «at»jcot  of  t}iii»  oontro- 
rttmj,  0iroTidUi4  tlst«t  if  tli*  Ia««e7  •hooXS  a«Xl  th«  proixtty,  ttx« 
l^a«0  at  his  option  nhouXd  htavm  subjoot  to  sf««i%X  emiKMXXatlon  by 
giTlKg  60  di^s*   prior  written  notio«  to  tiaio  X««8«««  a&d  if  he»  tlM 
XMi«tt«f  tliOttXd  on  %eo«uiit  of  sueh  n0tic«  ▼>!!(»$ tt  the  preaises  la  goo4 
eoMltien  m»d  fir««  fvo0  eaouabTsni&es  on  or  ^foTO  AfrlX  :^«  Xl^Mlf 
th«  X«830X  wouXd  piy  fSOO  %•  ilq«i'^at«d  Aaaitgwe..     fh«   fast  la 
tindioputed  tliat  luxsdorfer  tubsft^ontXy  soXd  the  propoTty  to  ^oae 
Vtrgfty  oa  iHjpriX  Sa«  Xd36»  ^nd  ^seXgned  his  interest  in  the  Xe&se  to 
her  fro*  My  Xf  X93e« 

It  «rse  After  the  ,<»eeig»aent  of  the  Xe&se  tbet  KoM  ^^urge^  ott 
^inriX  2&0  X93dj   strred  notiee  oa  the  pX^intlff  mirisiag  hia  th<>t  she 
had  pitohjised  the  pro|>erty  sad  thnt  Ivtrelorfer  hftd  i^eeigaed  the  Xea.ee 
to  her»  and  thu^t  by  the  giving  of  notiee  the  Xeaee  vna  osneeXXed  aad 
the  pXaintiff  wee  expected  to  vftoate  the  pr9tA»*9  before  June  35^  1939« 

Froa  the  adaltted  faete  it  Appeers  that  aotiee  vm.a  not 
served  by  Kiuczdorfer*  and  the  suggest  ion  is  aside  that  by  renson  of 
the  reserrstioa  to  hiaseXf  of  his  ri^te  iiiKier  t^e  Xe«»se  untiX  May  X» 
X93d«  the  purohaser  ^se  VargA  wu  without  «in|r  authorisation  fr«Ha 
Kursdorfer  to  e»aoeX  the  Xe%se« 

The  defendant  Kursdorfer  eonteads  that  the  pXftiatiff*s 
•tsteneat  of  eXaiia  is  iascuf  fleieat  ia  that  it  does  aot  set  forth  « 
oeuse  of  aotioa  ag«)inat  the  def«FBd«at  Eraest  t*  Cnrsdorfera  and  there* 
fore  will  not  su statin  the  ▼erdiot  and  the  judgaent*  ssnd  he  further 
eoateads  th»t  the  <meetioa  of  lEwaffioieaoy  of  the  atAteseat  of  oXaia 
la  sapport  of  the  jadgawat  mtf  be  vais^  ia  the  AppeiXate  Ooart  by 
ftssigaaent  of  error  oven  th«wtgh  a  aotioa  to  »trike  the  oonpXaiat  has 
been  orerruXod  »nd  aa  off Idftvlt  of  merits  fiXed« 

The  anseer  of  the  pX»intiff  to  this  oontention  let 

(X)     On  appiaX  fraa  a  fourth  oX^ss  ifaaieipsX  ^ourt  |ad^Midt 


trf  iK(irlil)ftii:*e«#0  lej»'jr,»  ©*   iJ-»»t^»  «««e««<^  M«^«  ffoJ*t(.6  «aft  #«i  ©ea^X 

AffMi  fe»stil»»tt««^  6«w  »«»»X  9M  mUm.  %9  8«ivJ;s  »iU  X' 

-©'Wit J-  Ifff"   ♦•i?i'5ET«l«t«&^  •'^  i<»«ot:»  ta^ftatla^Ji.  *it*  #»<si«^«  «oX*a*.  to  i»sy«? 


eftex  &  trial  of  th«  |98U««  tey  tlMi  €^«urt,  th«  reoord  of  th«  p»<mi««*- 

logs  &t  tbe  Irlal  net  being  »@4«  n  part  of  the  r«o«rd  in  tills  oourt« 

it  will  b»  ^e«uMiA  that  »ii|r  d«feot  is  ti^s  9tat«««nt  of  olaia  w^a 

cur»<i  l)sr  the  fiadiog,   tiiid  this  is  true  t7«a  tbou#i  tbere  is  a 

ooaplete  t».ih.ir9  t»t  the  st^teiatsnt  of  slalai  t«  st^te  &  eimse  of  »^otio&« 

f3)     That  tb«  stftteflMint  of  «ltiai  dees  ststte  %  o«»u8e  «f 

«!>etioB*  and  in  support  of  plaintiff's  position  he  eraotes  tl^o  folloving 

frea  Far,   S^*  Ob,  37  Ul.   n«T«  Stats.  lt$7«  t&e  eane  being  se«.  40 

of  the  Uunioipftl  Qourt  Astt 

<*7hat  every  oa^e  of  the  fourth  olsisa  mentioned  in  section 
(3)  of  this  Ast  *  ♦  *  brought  \ in  the  siiuniclpsl  Court  ahadl  be 
oewenoed  by  the  filing  by  the  plaintiff  with  the  elerlt  of  « 
praeoips  for  »  suaMoaSt  »  *  <  and  &  str^teatsnt  of  the  nature  of 
the  plaintiff's  slain  *  *  *•     In  ell  eases  of  the  fourth  olsss 
aentioned  in  untA  sestion  two  (3)  of  this  ?)0t«  the  mmiolpal 
Oonmirt  muxf  adopt   auoh  rules  »ad  r<?^l@tions  ^e  it  nmf  aeen 
iM>«««»«ry  to  enable  the  p^rti^s*   in  »dvmee  of  the  trial  to 
&s«ort«iiB  the  nature  of  the  plaintiff *e  oXaia  or  cl8ia»  "  "  *,» 

&nd  farther*  the  pl»intiff  oaiis  onr  attention  to  the  o»se  of  «ff9^fini 

▼•  Oill«aPio«  !327  111.  kpp,  400,  sad  Quotes  frosi  this  or>ini©n  ift 

auipport  of  nis  position  ms  8t{^t<9d  by  hia*  whieh  i3uot<?tion  is  hs  followss 

"SO*   it  win  be  seen«  thut  the  history  of  this  subjeet 
shows  the  Su|»rette  Gourt  has  oonsidered,   «lth  gre«t  O'^re,  the 
important  (|uestion  of  plonding  in  fourth-ol^ss  o^ises  in  the 
Munioipal  Oourt«  und,  fron  en  e^rly  inolinrttion,   as  shown  In 
*^*  ^illfflftn  esse,  Sttpra.  towards  the  rigorous  requirements  of 
••siion-l&w  piestding,  ihnt  the  ststtesient  of  elaia  should  stmts  s 
omuoo  of  notion,  h«s  re»ohed  the  eoaolusion  thnt  »ll  th^t  should 
be  reoijir®d  in  suoh  eases  is  &  sts*tei«ent  of  suffieient  fftots 
reasonably  to  inforw  the  def^nd^^^nt  of  the  olAi«  against  hi«,  ead 
thnt  it  is  not  neoesssiry  to  state  suffioient  fftots  to  flMiko  out 
a  e%use  of  %otion«<* 

The  nmt99t  of  this  dsfendnnt  to  ths  sag^stion  Mide  by  ths 

plaintiff  is  that  it  is  not  inforaation  whioh  the  dsfeadsjit  does  not 

hs»«  whioh  prevents  the  plaintiff  froa  hawing  «  e«use  of  «otien,  but 

rather  ths  information  whioh  the  plaintiff  hss  and  whioh  he  sets  ny 

vttdsr  A  sworn  st^teoient  of  olaia}  th^t  is,  his  sdaission  thnt  the 

ftsslgnmont  froa  the  deftndnnt,  tnrsdorf^r,  to  the  defcmdmnt  Varg« 

beo^se  effeetiwe  on  ti^y  1«  1936,  the  alleged  olaia  being  bf'aed  on  the 
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not  lee  fT©«  t«rg»  ds%«<l  hpHl  tS,  1936.     fhii  plf?,intiff  hss  wt  forth 
mffiirwaLtiirv  f^iots  vbieh  <l»fe^%  his  olalgi  aad  ^Ich  iu»  legltlaimtt 
tMatttds^nt  OKB  ssve  frMt  ^ing  d«ab7rftbl«« 

In  Tepljr  to  tho  suggestion  theit  tite  stet«ment  of  elala  do«« 
aot  •%%%•  «  9»us«  df  '><s%iou,  we  har«  Quet«4  tbe  8«otion  ®t  tli«  ifiialoi* 
ImJ,  O&mrt  Aet  velatlng  to  fourth  ol^ss  oa.«*s«  whiob  proTld«»  for  the 
ftxoooduTO  ii«9«8«3.rf  to  ststtt  a  e«i««  of  '^otlon^  «Adi  ^pob  tho  quo st ion 
h«r«  ImTolvodf  this  oourt  In  th«  ©»>»«  of  ttoOlunn  v,   Qiln^mx^U,  auLpray 
oonstrued  ths  provision  r('l<«.tlng  to  pXoadinga  In  fourth  elass  «a««4  ^ 
reaoblng  th«  eonelasion  that  the  rlgoro^^s  renuir^aMBts  of  ooosMflr^ft* 
plendlng  do       not  s^pljr  to  suoh  $  atatoaaont  of  oI«iia«  mnd  thftt  it  is 
suffloioat  if  th«  stntemsnt  of  olAln  aXlogss  "faots  roasoa&hlsr  to 
Infora  the  defendant  of  the  olnin  against  hitt»  imA  that  it  is  not 
nottOssarjr  to  ststt  sufficient  f^oto  to  atalce  out  «  o^use  of  «^otion*« 

Adopting  the  re'fsoning  in  this  osise  sndL  «ppXyii^  the  rule 
««  stated*  the  f'lQts  alXeged  in  the  stfttesent  of  oI».1b  in  tho  InstsBt 
ease  ^r«  suffioient  to  advise  the  defendsmt  of  tho  cmuse  of  motion 
agsiinat  him,  arnd  ve  nre  of  tho  opinion  thst  the  stRtoooni  Is  suffloioat 
to  Justify  the  oourt  in  oonsiderlng  the  natter  for  the  purpose  of  p9ss* 
lag  upon  the  c^estions  iBvolTOd* 

The  real  question  in  this  ease  is  n^other  the  ^ssl^^iasnt 
Quoted  in  our  opialon  is  sufficient  to  justify  the  glTlng  of  notloe  hf 
the  def«nclantf  %se  Vsr^,  as  lessor*     nrms  tho  ftssignaent  itself  tho 
tefondant  Kursdorfer  assigned  snd  set  over  to  Hose  Vnrgm  his  interest 
in  tho  leuee  and  tho  rents  therebjr  seoured,  to  tnke  of  foot  fro«  ^siy  1, 
193«,     The  language  of  the  asaigmsent  is  not  ?v»biguoa»,  swS  it  is  oleor 
th^t  Karrdorfer*s  interest  passed  by  assignnent  to  ^^se  ?<irg?!  fr<»  and 
after  Hay  1,  1936«     therefore  the  defendant  fursdorfor,  not  hsring 
given  the  notice  required  hy   the  agroenont  between  the  it>«rti«a,  the 
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tlK)0  pft>vided  for  In  th«  Xen-gMi  sa  lli^idstftd  <tftm3.gt»a  from  tb« 

For  th«  Tensoas  8t%t(»d  ««  %t«  of  th»  oplaidn  tbmt  tho 
O0«3rt  orredl  in  ente^rlag  judgaoitt  fo»  1800  for  tfeo  i>Xi!ijLittiff  auatf 
iigalnst  tti«  dofoadftnts*     TIm  jvuIgMiiKi  is  rsversed. 

i»(aii  £•  iULLiVAi  All!)  E&i.i.»  jjr,  eoioim. 


ISA  W.  KMiV*  ct  al., 

D«fen(ianta  -  Api>«ll«e«« 
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nu  nmt^xm  josticje  mmi.  mviHt^x^  t«i  eFisioa  o?  vm  court. 

T^ls  is  an  App«al  )^  th«  pl&fttttlff  fn»a  an  drSAsr  «ater«d 
on  JuXy  15,  1937,  wherein  the  ecmxt  deniedi  the  sMtion  of  th«  plaintiff 
for  the  remove  1  of  Za%  i.  £»lm,  the  ovser  df  the  ^reaiiaea,  fmn 
posaeesioa  ©f  the  preialeee  ia  queetlon  or  to  appoint  n  rsoelverj 
to  eurrendet  peaseeslen  to  the  eueoeeaor-trueteet  tli^t  no  further 
payment  h«  ouuto  on  t%xee}  «md  th?t  Kahn  he  recfuired  to  retiarn  the 
4  peir  eent  of  the  groee  ineooe,  whioh  he  r^oelved  froa  193i2  to  1937* 

On  Oetober  U,  1933,  a  foreoleeure  proeeeding  was  instituted 
In  the  Olrouit  Court  of  6ook  County,  Xllinoia,  lay  areenehaun  ions 
XnTOstraent  Ooapany,  and  Percy  Oowan,  es  reorganlastion  wanagere,  te 
foreoloee  the  lien  of  that  oertain  trust  deed  fr<wn  Stnte  and  (|uiney 
building  Oopporation,  to  Oreenehaum  Sons  iisank  and  Trust  Oompaay,  as 
trustee,  dated  Ooteher  31,  1934,  aiai  reoorded  in  the  B«s©rdeT«s 
Offlee  of  Qook  Oounty,  Illlnois,  whioh  truat  deed  oonveyed  oert^^in 
leasehold  eststee  therein  deeoribed,  oorering  the  prealaee  eoamonly 
fcnowA  as  and  loosted  at  ai4-330  South  State  Street,  Obleag©,   Illinois, 

On  oetfther  ia,  Idsia,  the  oourt  hefore  who®  the  proeeedings 
were  then  pending  entered  an  order  finding,  aaoa^  other  things,  that 
Isa  1.  Kahn  was  the  owner  of  the  premises  desoribed  in  the  bill  of 
eoflQ}laint  and  in  possession  of  ^e  sane,  and  direeting  that  he  reaaia 
tn  possession  of  said  premises  aad  naxiage  and  ©iterate  the  %vm  upoa 
the  filing  of  a  bond  aa  provided  by  the  statute  in  auoh  eases  made 
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^   X  O    ®iri©  J.   C5  \i  w^  \ 

»T?r:fos  3j<:  10  nmiintj  tm  m^.xvi.x^i  .1  •i'^t-to  t^iLiciziy^'i  .pus 

.-'Kit/p  Aas  9i.^t^  mrt  h*9b  Htni  airf%tn>  ^  ^i^Xl  9sit  •9oio»Tet 

,  raea^coO  t9utf  bam  Marli  mam^  sim0m»*%i:-  os   «n^jc»«;zo<2n>0  j^oiMicfS 

~.^   ^leo  £>i»x«Vfia9  M^fe  #»««#  £tolilw  tSriUNBilil    ,t*«i^^  <<»«^  "^0  »ol'5:^0 

cetTi^r  '^mmm  baa  Muitftq  *is»»  to  aoX«t««ttiKi  «i 

oliMi  ftttso  iiTocre  Hi  »ttj»rtB  9idi  Xf^  h9blY9^  wit  JbMHf  «  to  SflJ^-Ul  octt 
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sBd  ^O^ided,     Tti*  order   furthsr  mxXhottmed  bia  to  rfttaln  a  sun  of 
■oMjr  «C{«lTal«at  to  4f  ttf  th«  gr^s  reveauc  frds  tl^e  said  preotiaes 
to  defray  the  eost  of  a^aaglBg  th«  sstn*.     7h«  Isond  reoviired  bjr  th« 
erd«r  was  duly  filed  and  approved  by  the  eourt,  snd  tlne«  th  t  tlm« 
tmt  Wy  K«$IU3i  has  hemn  in  ooi3itixtuot:i«  pos  «eseion  of  the  pre«is$s 
deaOTlbed  in  said  trust  deed  aad  lute  ep«T3ted  and  m«A»g«d  tke  saa«, 
puirsuiniit  to  the  order  of  the  oourt« 

On  8iy«rettl9#r  1,  1333*  Ettft  King^  a.  bondholder,   filed  her 
eroea'bill  of  eoapl&int*  eeelei^  oert^in  relief^  inoludiag,  aaong 
other  thiziga*  the  ««.ppoiatment  of  a  •uoeeagor-truetee  u&der  the  trust 
dsed  losing  for®olo«ed,  and  the  T?)LO»tion  of  a  oertain  order  entered 
l»y  the  oovurt  for  the  ^ppointaeat  of  »  receiver  for  aaid  preslses* 
hmtmx*  «@re  filed  to  the  eroea-hiU*  and  during  the  T>endeno7  of  the 
aettter  the  truetee  naned  in  the  trust  deed  voluntarily  resigned  its 
offies*     A  decree  vptv  then  entered  appointing  Jules  i^.   '^iohenbaua 
as  saoeesfior-'trustee,  idiieh  decree  speoifie^^lly  affirtaed  the  order 
of  eourt  entered  on  Ootoher  ^n,  1932,  and  is  s«t  forth  in  this  opinion. 

A  deoree  of  fereolosure  v^^s  entered  oa  tluly  1S»  19S7, 

finding  thm%  Jules  0«  liohenhstua  was  heretofore  appointed  suoeessor- 

trustee  of  the  bond  issue  sought  to  be  for«olos«d  on  the  cross-bill 

of  eoBplaint  filed  by  Stta  King.     The  oourt  entered  oert<iin  other 

findings  v^ish  are  not  material  to  the  issues  before  this  oourt* 

Heirsvery  a  further  order  «%s  entered  on  July  15,  1937,  upon  the 

ootloa  of  pl«tintiff,     shieh  is  as  follows: 

"on  motion  of  Shulsma,  Shulsaa  and  Abrauas,  attorneys  fttr 
plaintiff,  to  v<;oate  the  order  alleviAg  Isa  w.  Kaba  to  remain 
la  fMDSsession  and  to  reoeive  4t%  of  the  gross  inooaie  and  to  appoint 
a  reoelTer  to  operate  the  premises,  or  to  deliver  possession  to 
the  plaintiff,   as  trustee,  aad  th'^t  no  funds  be  further  paid  out 
of  the  inoome  of  the  property  for  taxes  until  the  disposition  of 
tho  question  of  the  forfeiture  of  the  lease,  or  xsntil  the  further 
order  of  the  oourt,  and  that  some  money  in  the  poa eeaaion  of  Ism 
f«  Xaha  and  the  future  ineome  of  the  property  be  applied  on 
s«eetmt  of  the  deoree,  as  per  petition  presented  to  the  court,  and 
the  eourt  Imving  heard  oral  arguments  and  being  fully  advised 
ia  taie  preaises: 


ftffiij'  if-;f*  »o»i«i  few*   ,STE'f<9i&  :<*voirti^-.i?  iwi«  &tX13t  ij-tafe  »««  %9hTii 

(i^r^^i  stlf^  1^9^AA  "C'^tws^iiti  end  i>dF€i  £f»«t  ^virt^  bi^&  sU  !bmitt»9tiik 

SjffcjGJs   s^s'^iSjjjXiS'Ci    ,>a*Xaf  rri.*^.*^«»  ^*3l9«»   ,<tt?jUXq»oO  lo  XXJItf-siNnco 

-Tc-ft.^SM&Ocn  f>»#fliflh3:q«  «Tt©t©tf**6f.  .    ■  'JniiiS&t'i.    ♦-'  ff«l0'J.  *i»/!#  ^^tbali 

'S9M&  al*f%9o  !>«»«*«»  t^m0  MT    .tiai^  s**^-  "^  .&«-£l^  *iti«i!rB«»»  to 

,'a»ieJX<^  «b*  ti  «f«iim^     .^'tltiitalxlq  to  £ioX;taef 

« 

r  c 


It  Is  ©Td»r«d,  Adjudged  and  Oe«re«sd; 

(1>     flMit  th»  aotion  to  appoint  a  reoelT«y  *ad  to 
»ia0Vt  Isa  W*  Kahn  froa  possession  be  «nd  la  Iterela^  d«nl«d« 

(3)     That  the  motion  to  dlaallow  th«  paya^at  of  A%  fro» 
tli«  gye«8  liu»eai«  to  Isa  w«  £3^n  bo  .^ad  same  Is  hereby  «ille««d 
and  3uit»la«d<»  and  «X1  p:r«nriout  ot4»V9  laooiuBlsteat  with  this 
ordex  be  &&d  are  hereby  inodifled  ee  th»t  iw  future  psyssent  be 
aJLloved  to  Isa  ^.  Kaha  fer  the  Muaaige&ent  of  the  proiperty* 

(3)  that  the  motion  requiring  Isu  5*.  Ks.h»  t©  surrender 
poseeeeion  to  Julae  ^*  ^lohenbmxoi*  ae  sueeeeaor-truete^,  \m  and 
»SM6  is  hereby  denied. 

(4)  fhat  the  motion  th'^t  no  further  payiaente  be  made 

OB  account  of  t^jces  and  th-t  the  order  direoting  the  »ppIie%tion 
of  the  ixMorne  for  the  pftyssent  of  taxes  be  v^ented  and  suidi  funds 
be  held  until  the  further  order  of  the  eourt,  be  nnA  u%M  is 
hereby  denied** 

the  ptrttsURit  question  in  this  setter  is  niftether  the  order 

sppeaXed  fro*  is  a  final  order*  deteralBing  the  issues  beteeen  the 

piurties*     It  is  to  be  observed  that  t^  order  of  reaev^l  of  the 

0t«iier«  Isa  ^*  It^n,   fron  i^ssessien  stnd  ths't  s  reeelTer  be  appointed 

is  not  saffloientiy  final  in  effect  to  give  this  oourt  Jurisdlotion* 

It  is  i$d«itted  that  the  court  had  siuthorlty  to  pernit  the  osner  to 

remain  in  posaession  of  the  property  How  in  the  proeeea  of  foreolosure* 

upon  the  giving  of  bond*     This  pemlssion  was  granted*     the  order  of 

the  court  refusing  to  grant  the  relief  .^sked  for  by  the  plaintiff  Is 

not  final  in  its  character  and  su<^  ts  would  Justify  an  apipesl^     The 

petition  also  prayed  for  the  resHrrsI  of  Kahn  end  the  i^ppointment  of 

a  reoeiver*     while  the  statute  relating  to  interlooutory  appeals 

provides  for  an  «.|^al  where  a  reeeiver  is  ap>pointed*   it  does  not 

jacvlde  that  an  appeal  tsstj  be  taken  ^ere  the  appointment  of  9 

reeeiver  is  denied  by  the  oourt*     A«  to  whether  further  payment  shall 

be  made  upon  the  taxee,  nrnd  Kahn  be  remsir^d  to  return  4$  of  the  gross 

income  sfaioh  he  teoeived  fr<Mi  193:3  to  I1S^7,  the  order  is  not  final 

In  its  effeet,  for  the  reason  thnt  the  court  by  its  foreclosure  decree 

retains  juHuMUIotloii  to  reemire  lahn  to  nooovint  for  the  moneys 

received  by  him  aa  inoeme  from  the  proi^erty,  nm  well  as  for  expendit- 

ttxea*     flMi  rule  is  well  established  that  before  an  appeal  will  be 
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eesuiidtred  by  thla  court  the  order  siust  be  flnsl  in  its  a^ture^ 
aad  uAi«ss  th«  order  is  final  tbie  eourt  is  without  jurl«ciletl«m 
t9  fas«  upon  tlie  quAstloiw  o^lled  to  Ita  Attention. 

f9t  the  rea«on«  stated  the  ajppeal  la  dlealesed* 

hFMhh  QimiBmBm 


,^^ifet 


'.lAR  ^^ii^    &^.¥i>Ui.^        T  ■MM 


BAREt  J.   0» 


(OomplalwiRt  aad  Oy©«8-0«fexid|kt)' yj     ^#ffCAt  imoti 


(Qiefeadmat  aad  670«iB--3os&ls.iiwati )      , 


aO€K  ec^XTT. 


.p,.u«.      ^2 9  5  I. A.  617' 


Ml.    l»Ri8lOI»0  JUSTIOt  HEBfl,   0El.nie«0  THS  ©FIII10I  OF  TRf  Omr*?t« 

r^«  auppeal  la  this  e<mrt  la  bjr  the  eompii^lnant  ^md  eros** 
4«f«ttdlan-b  fy©a  a  <l©e««ee  dli«Mi»«ing;  his  Mil  for  dlToroe  fer  ^»^xiX  of 
•«l^|,t3r  and  avt%3rding  s^pnTJ^ttt  SAifiteaftaoe  to  Xsvy  0.  0*ft^»yk«, 
4#f«iidbuftt  and  exo83-*oo!8plainmnt,  pursijimt  to  th«  prniy«:r  of  h«T  er«tt»* 

T])i«  aotion  w»(3  brought  lapoa  «  bill  «cid  «re«e'*blll,     Th« 
blXI  for  dlToroe  filed  by  t'n«  ooaplmimnt  ohnrged  \\m.%  Vm  defimdtat 
bad  wilfully  deserted  the  ooatplalaant  without  Jtuit  o«tt««  XoT«ab«r  5« 
IdtAa     The  03roaa'>blll  for  s«pa.rmt«  melntenaaoe  sieged  thtt  th« 
•oaplM&nftBt   (tliereia  d««lgB»t»d  *07oss--defeadaat*'}  h.<«d  d«s«rt«d  tli« 
d«f«admat  Cotober  5»  X939;   tbnt  the  oo«pl«ilnQBt  nod  one  torrttlat 
Heyera  were  lirlag  and  oohabitiag  togetlier  %•  m%B  tiad  wif*  »Bd  had 
b«ea  doing  so  slnoe  prior  to  Ootob«r  S,  1939;  and  th«t  the  dofeadaat 
wat  at  the  tlaie  of  the  filing  of  hor  eros»->blll  ilriag  separate  aad 
spurt  froa  her  huabnad  without  her  fault* 

Vbm  deeree  vaa  catered  after  hesrlngs  la  opea  court  on  the 
1»ili  for  dlvoroe,  the  snaver  aad  ameaded  %a8«er  therett*  of  the 
defead«at|»  the  orees'^lll  «ad  the  ^aanver  ther«!»to  of  the  eoapl«lB«^Bt, 
aad  the  evldeaoe  iatroduoed  before  the  Ohnaeellor.     The  deoree  ««r«rd«d 
the  def«BdAat  %XZ%  per  aoath  %%  per«RBcat  {UiiwMegr  for  eeip^strate 
aKiiaten«tnee  aad  13,000  for  attorney's  fe«a, 

Ho  queatloa  la  raised  aa  to  the  auffloleaey  of  the  |)l«i»dlag» 
filed  by  the  aeveral  pftrtlea. 


Vld  .A.I  2  02^      •*^^^- 


...... ,A.a«  (wJj^  V   —   -  •■ sXtf*  «^   r»>s.-:'-/- 
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ttt  &0m.pXtkinBMt* »  tiieory  I0  tk^t  tbe  dtefftn^mat  Had  v«f«i««d 
to  llT«  with  hl»}  bi%4  fox^e«(i  kin  out  ®f  th«l7  lions;   siad  Md  <^ntintt«dl 
in  9tt0h  00U79*  fox  aeve  tHaa  two  f«citra  follovli^  8oT«al»«r  §1^  X334« 
«nd  tbat  tills  eon«tltut«d  d»ff«7%loi»  of  bin  ^  th«  d«fendftat» 

0&  th«  other  tend*  the  ans««r  of  the  (l«f<mdajit  to  this 
th«oxy  ef  th«  oompXalnant  !•  that  th«  eo&plmlnant  hftd  <i«««rted  the 
defendant  dh  or  shout  Oeteh«r  b,  19S$,  without   just  oaua««   aad  that 
the  o«»plainant  prior  to  Ootoher  S,  1939  asd  thftreifti^r  w^s  living  in 
adultery  with  one  iiomine  Meyers,  aad  that  the  defendntat  was  livii^ 
etpsmte  ajad  »i^rt  from  hia  without  fault  oa  her  p%rt» 

the  ^estioa  is  one  of  t*.9%  «s  to  «h«th«r  the  evldenoe 
sustained  the  hiUl  for  aeporste  onintegsnee  filed  hjr  the  defendRBt 
end  justified  the  oourt  in  enti^riag  the  deeree  that  the  defeadiKat  live 
seiMumte  mtiA  apart  from  her  hush»ad  and  thst  she  ims  without  fftult. 

}hn>m  en  exaatinFition  of  the  ft^ets  ae  they  «ppe^r  in  the 
reeord  it  sp^^rs  that  the  difficulty  arising  between  the  emipleinant 
o^fUmrke  and  the  def«ndant  ^rm,  0*lieur1ce  w%a  due  Inrgely  to  the 
ssaeoiation  of  the  eonplainant  with  the  weaan  nawid  ier^ine  MMfr^t 
»wA  our  at  teat  ion  has  heen  omlled  to  the  reeord  hy  the  defendgtnt  where* 
in  it  Rpfeara  fro«  the  evidence  of  laidred  £.  Wendell  th««t  0*Rourke 
sad  l^rmine  Beyers  were  seen  hawing  dinner  together  m%  the  Berghoff 
resttitrmnt  shortly  after  ioweaher  5,  lt34«     It  al«»  ftfrpetirs  froa  the 
ewidenee  of  Mildred  £.  Wendell  thnt  she  saw  0*Ftourke  leawiag  the 
•atrttttse  to  ieraine  Meyers*  apartaent  haildiag  at  aidnight  in  A^ril, 
1^S»  «jjd  also  th  t  C'^ourke  tad  I«re.iiw  Meyers  were  seen  eahrseing 
la  the  laitter*s  npmrtaent  in  the  spring  of  199S,  «.nd  there  is  %im 
undisputed  testiaoB^  of  the  defendant  thBt  she  s«&w  the  eaaplsittsat 
leawiaK  toraine  ieyers»  apurtasat  buildiaf  tt  aidnight  in  April,  ISsSj 
saw  the  li^ts  in  the  spertcaent,  whieh  h«d  heea  dia  »IX  evening,  ^ 
m%  entirely  as  Q*9mxkm  «%e  eoaiag  through  the  oourt,^indieating^'^ 


t 

ifa«aitflips«  I'^d  ha^   ^mnA  xiM$  t^s  #«?»  SiU  M«n«»t  hn.ii  ^nUA  Miv  tnfli  ot 
1#  ^  airf  1»  xielt^^te^Jfe  Jb»lsf#i^i«nos  ai«fJ  ^t^&t  bam 

#ff.«ji.siii5M>8  trfiJ'  a»^#»<f  i«i«i««  xfi-i^^^''  ■  -fe^oeMt 

'  ■  >:i  ,Jtlfc-*>  Bi  #rf|iiRfei8!  #«.  ^iMiv-T/  jfl««n«K;{«  •»««\«fc  *ai«t©4  »^irn»l 


s 

t&A^t  lAralB*  si«Ten  wsomX  ba,ir«  lie»ii  in  dlslimbille  la  or<l«r  to  lKft'r« 
r«*lr«d  80  ehortlf  after  0*fle«ijrktt*9  dei>artur«;   smir  O'llearke  nni 
l»«r«lik«  Meyers  •atoaelng  in  tk«  latter*  a  apftrtai9«it  on  tho  ^eat  Sldo 
•one  tla«  sftor  Un7»  I93&»  as»l  t}i<!;t  OiRourke  was  tbon  In  tils  «hlrt 
•1««T«99  a|>iHuroiitly  In  surroundings  usual  njtd  Inforsal,  and  tfes 
t%9%  tbat  O'Hearks  lied  to  Mrs.  0*Aoarks  9.9  to  bla  plans  on  tbe  dsy 
tlt%t  Mrs.  0*lt««r1cs  followed  hl«  and  found  Lor&isHi  iteytrs  In  Il&s 
mmtonoblle* 

Ths  defendant  oontends  th^t  tlie  tn.ot  %}k^%  the  eonti^ftin&nt 
pret«i»ted  to  have  to  go  to  soutb  Bend  en  Ieire«l»r  S»  1984,  asy 
veil  lucve  laeen  «  devloe  to  eni^ible  bl«  to  spend  the  nlg^t  vltb  bis 
inaaoT«ita»  a  pmotlee  tti»t  no  doubt  flowered  Into  full  ttloos  during 
tlk«  defendant's  trip  to  Oallfomla. 

flMre  Is  evldenoe  tJx  t  after  ler^Tlng  l^e  defendant  In  1934« 
tlMt  •oaplnlnnnt  and  l.orAlne  meyers*  tils  8«oretmry«  reatoired  their 
renpeetlve  resldenoes  froa  the  North  Side  of  OhlcaKo  to  Apertments  but 
n  hlook  spert  on  the  west  @lde«  and  that  fron  M^roh,  1939«  dotm  to 
the  date  of  the  trlia  they  lived  together  in  !«  hun«r9lo«  on  the  t^ 
South  Side  of  OhlOftf^y  sbere  they  were  alone  in  the  bungaLoe  on  the 
nights  ihen  U»nilne  Meyers*  mother  ims  In  Indlajdnpells  &nd  elsewhere, 
sad  the  B»ld  did  n^t  live  in  the  hen*;  nlso  rvldenoO  th%t  he  took 
t^imlae  ^^ers  to  the  liayo  Hospltftl  and  visited  her  there  on  severfil 
••onnlens}  the  fs«t  thtt  his  Interest  In  her  nnd  hers  In  hln  ^nt 
fsr  toeyolid  any  enployer  and  enptoyee  relstlonshlp*     The  faot  la  that 
the  Qon^lalnant  0*lbotti^e  did  not  deny  the  spool  fio  aeseolatlons  «rlth 
l4»ralne  Meyers  desorlbed  by  itlSdred  S.  Wendell  or  Mrs.  0«Reur1te* 

TlMise  faots  sould  lndle«te  th'«t  the  oe»pIaln%nt  was  not 
interested  to  the  extent  of  wishing  to  lite  again  with  the  defendant^ 
Urs.  O*!iottrke,  as  would  also  the  testiaony  of  the  witness  frank  J« 
8o«d  that  he  h&d  a  eonversatlon  with  the  oo«plalnant  0*{ti^rko» 
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S«l:«»fe  «©«»JW  Hut  &Hti  ibmtmtQlt-  My-       .  ^».i^o.K4«  -^  ^&$mmLiimM 

%ifs^fit  biiv^mm  ^\xt^$m»«m  ^M  .««<v@t^'  mixfi»>l  ham  $iXM8iitiqm-99  »4# 

i)X0;;iii0cr  flicf^  ai  9&»l&  mm  VtiU  -mnm  ^^m^^'  K^xnftS 

,*'s,*i&,-s»iSji^  j:>aa  •ii«q.isa5r«if>ilX  «1  ».»w  TtiifJ'sw   *e««t**^  «»«i«'s-©i  «»a=ar  ft^%Ui 

$4»£E  uem  issfiat^l(imiV9i  n^'  #.^il  ft#«oiiiiti  hl-m^^i  9Am\  •«»ri.f 
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r«l>x#««atlag  th«  defmidiiiit,   Mrs.  0*ll«ttTk«  mm  h»r  •alssaiy*  1b  niileb 
lie  trl«d  to  effeet  a  reeonolll^tloft*  «uvi  8«lM«Qti«at  to  the  t%m»  Ism 
mtAm  tl»l»  effort  nvA  after  October  5*  1939«  Dowd  %g«la  caw  hla  ^^iwsle, 
0*BOtt7kc«  at  0*Rourk«*«  offio«  and  lnfoi««>d  hlai  Ui^t  Mrs.  O'aottrk* 
«%8  aaxlouB  to  Xlve  agftin  with  1>«y  hi»b«a«l,    >Bd  nt  tbat  tla«  o*Hoark« 
•tftt«d  it  we*  iKposslblft  b«o«iuse  of  pr«9«at  an^  past  oon<litioa«« 
fr«tt  wMeh  st^tommt  it  Is  elAar  tbst  h«  ref«sod  te  revtino  astrltftX 
rolfttloB*  «ltli  tho  d«feftiljiait,  hi«  tvife* 

tli«  ooaplaiaant  eoatend*  tkitt  bo  is  oatitl»di  to  &  dtOTOO 
of  dlToroo  a^tvltbstaitdiog  th«  f%ot«  appo^rlng  la  tlae  reeexd.     He 
rolleo  upoa  t&«  fnet  tliat  oa  jsioveaber  5,  1934^  tke  dofeadftat  esld  to 
h»T  boobaad  thst  ehe  w^aa  through  with  hlc^  and  thst  the  metrtst  imated 
te  «•«  hla  la  the  houee  mgala;   thtit  this  «a«  followed  the  next  day 
hrf  her  8ei»ilag  ^  auito^Lne  full  of  olothee  to  hla*  aad  bjr  there&ftor 
Mik^Bg  etateaeats  th«t  i^e  «ma  through  vlth  the  ooa{ilftliumt»  ft«d 
aofgesti  that  rnxdh  aete  eoaetltuted  &  deeertlea  of  hla,  unless  thof 
««r«  jaetlfled  by  aote  oa  hl«  ptrt  giving  her  oause  for  dlToroe.     He 
points  to  the  evldeaee  tending  to  shov  thst  he  ne-rer  offered  to  tftke 
the  defeadaat  Mek  to  hla  within  t«o  ye^rs  froa  fioveaher  5,  1934« 
the  date  ffhea  the  defeadsnt  la  alleged  to  hi»v«  said  to  her  husbsad  th«t 
«h«  wta  thspfu^  with  hla.     there  is  OTldenoe  by  the  defeadsat  th»t 
she  offered  to  beeeae  reeonolled  with  her  Imsb^ad;  th«it  Ae  said 
(quoting  her  own  words)  *t  asked  hla  to  get  rid  of  the  other  woaaa 
•o  he  eould  eoae  b««ek«*,  «ad  also  evldeaoe  tk^t  there  was  «  resuaptlon 
of  aarlt^  relations  on  the  oeomsloa  of  m-m^  3I«  I^« 

MUlle  It  Is  true  the  ooaplalnent  oontenda  that  the  eourt 
below  w&e  erroneovis  In  finding  In  Its  deeree  thmt  the  evideaoe  did 
not  sustain  the  »lleg«tloas  of  his  bill  f6r  dlToroe*  yet  the  tA9%  Is 
that  the  oourt  entered  <m  order  dlsalsslag  the  ooaplainant*!!  bill 
for  dlvoroe  for  wsat  of  •<?ttlty  and  entered  the  deeree  appemled  froa. 


fete    ,*««Bl«lSS:«i©'»   »<Sf.t    «f*jJ'W   %SJ*«^t  »#•»  «j48    #»fifr   «*««W«Nf:.<»*«    lSfii*ii»« 


A3l1^«tt^  the  <i«f«nl$)Qt*s  testiiieay  is  QuentloxuMi  %a^  the 
ooBplsln^nt  ©ontwnds  it  »ss  aot  t«  b«  b«ll«r©d,  this  faot  *»»  a»t   for 
us  to  PASS  ttpia*  mad  «•  tire  eet  prepftred  to  «»y  fron  the  reoord  thst 
tlie  coneluslaa  @f  tlie  ttlnX  eo\irt  v%«  erroneoue. 

la  eloeing,  «•  c|\iote  the  l%aga«ise  of  the  iNiuTt  in  t%i«  Oftet 

entitled  Jones  v.  ij^s^s^ji,  134  111.  J#|»«  l^lt 

"gea  idle  aalce  a^oh  «ietakes  la  «i&;i'l&ge  &e  e.p|Nillalit 
el«lusui  to  have  ande  ennaot  easily  ese^pe  the  otoli|C'^tioa£  they 
h^ve  asm2a«4»     la  eert«!tia  omies  they  aire  reXleTOd  b/  the  wlfe*8 
veluat^xy  flight  ttvm  hoaMi;  la  others  they  are  ?!hle  to  prore 
oh^rgee  ifhioh  glYO  theai  «  release  by  dlYoroe;   If  they  are  w»% 
thue  dla^'^rged  fros  their  oblig- tlons  they  tsust  f<«ee  thea, 
either  hy  hemrlng  the  doseetlo  eroas,  or  providing  for  their 
vlyes  n  suitsble  Xlvlag  n.part*** 

the  deoree  Is  sfflraed. 
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F3l®.4atlff  -  kpfM^jm^ 


"'-'•"*  -  "^""'*-     *  2  9  5  I  .A.  6 1 8^ 

Q9t<nAi!snt  ftf^pcftla  frcM  a  ;}ttdgaMs&t  n$t«»lB«t  it  for  th€  sua 
of  |3f 500*00, entered  Im  tha  Superior  Oourt  of  Oeek  Goxinty  in  »  milt 
1»r«ugbt  on  l&«half  of  a«erglne  fliantoii,  a  mIaot,  for  p«r»<iii%l  iajiarle« 
{ai«g«d  to  have  b«en  «ust«tB«4  by  th«  nlner  through  th»  a»glif«noe 
of  the  defendant,     Tho  trifti  treo  by  a  jury,  whioh  returned  a  TtrsJlot 
ai^lnst  dofeadlant  for  the  sua  of  J^SaOOO.OO.     At  «  h«^ri»g  on  the 
•otioa  for  A  ne«  trl!>l,  plaintiff  entered  »  reaiittltur  for  the  a\m 
•f  $3«&OO«0O»  <^nd  Jud|;m«nt  w«ft  then  entered  for  tS,30Q.OO, 

aeorglae  ^e^ton.  In  lAiose  b«half  the  eult  is  brou^t» 
testified  to  the  effeat  th^t  ea  febm^ry  ^2,  1935,  she  wae  of  the 
ftge  of  12  years,  mad  w»e  la  defendant *9  1.1booI&  Avenue  store  with 
a  Mre*  ^leytoa  and  t«ro  other  woaen  ulio  were  shopping;   th%t  vdille 
•ti.adlBg  In  the  slsle  of  the  store,  n  eti^elc  of  eardvood  boxee  about 
tvo  feet  vide,  tvo  feet  high  mad  two  feet  long  oontainlng  oans  of 
syrup,   fell  upon  her  right  foot;  that  after  the  boxes  fell,  lOk* 
oould  not  isoTO  until  the  boxes  vere  reaered;   that  the  next  day  she 
stayed  n.%  heme  and  oould  hardly  imlk  oa  her  foot,  and  th»t  she  v«e 
them  taken  to  e  dooter  ii^ese  nnrnt  she  did  net  knov,  sJid  thmt  this 
dooter  reeoBMMi»Aed  that  she  bathe  her  fott  in  kb.  of^sea  sitlt  solutftoa} 
that  he  bi^ad^ged  her  foot  ^ind  g^ve  her  oil  of  «intergre«»B  to  treat 
it  with,  mad  th^t  at  th^t  tiae  the  foot  hurt  and  mns  st»olien;  th^^t 
the  next  d«y  the  bondage  «ae  reaored,  and  th^t  her  foot  vns  still 
swollen  ai»l  hurt  and  oaused  her  to  llflp;  th^t  she  was  &fter«a.rda 


«I8  .A.IgGS 


•ttsi 


i^^aiK  SMl#  t<t\    ^i   iT^i  aksirt  «X 

•tf#  as  8ffli«i^»-'-  .    '  4 , '  "  t«  sHMi  ®*ll  10'*  *a,«fcR®l:«B  teslAgii 

WW  »«t*  tot  lir^i.:?;?*,?::*-?        r  ■?'■*..? js-.>   itital^L^   ^.$Mlt9  ntm  *  tot  «roif«R 

«iEf«  ,iX9'%  s9X««f  tttf^r  «i»#t«'  t»tlt  it«iit  titelt  Yffif  aoqir  XXet   «q<nx> 

•lie  t^l>  tT^A  9£tt  jif'tff   {^tsroAiftt  «'x*v  •«K«(''  '  ti30  fir«»  ^o£t  hluod 

!»f>v  «d»  ^M(»  b«f»  ,#c^t  t«if  m  t£m  xlhtMd  blow  bum  mnA  t»  bmypitm 

•JUft  tfdi  bsis  ,w«/ ;'  ^on  liiJb  •tts  atBAH  «««d!«  iro#««ib  «  <k#  a«d(A;r  aiuit 

(a<^#uXoe  (rX08  so-  I  tm'i  r^d  nsi$(>4S  veta  i^9  hmSmmumt^^  fiwb 

#ittif*  iisdXXc  t{M)  Htftf  tsot  t^  Mi^  #^'<f#  *»  iiffdi  bgi»  ,rf»Xv  #1 


s 

r«f«rT«d  te  eaotlber  dootor  by  tl&«  d«f«fiditat»  ftsd  that  sbe  esv  thia 
4o«t0?  flv«  or  «i.x  tla«8  in  %  p«riod  ef  t««  veclui;  thst  %h*  latter 
^^ter  o^uaed  tla«  «itii»8«  to  w^lk  bsek  end  forth  meross  th«  fIo»r« 
ft&d  that  %t  tbe  tad  «f  thlc  tiiMi^  the  avelXlAg  ha^  ^ne  4ewii,  but 
tbi*t  sh«  still  suffered  pain;   tli«t  at  the  «nd  of  tit*  third  ve«3c  sh« 
sa^ir  %  Br,  iife^ce»«  »«<l  that  9r.  Kexoa  h%Bd.%ge<S  th«  foot  with  adhftsive 
t«p«s  ^^t  sho  oftw  thl»  dootoT  ol^t  oy  nine  tlaMss  «lth«7  at  h«r  ho«a> 
ov  (»t  his  offloo*  mad  tb^it  thlo  dootor  toolr  x-rsjr*  of  hat  foot*  asd 
that  tho  last  tlao  aho  onw  this  dootor  vms  about  tiro  wooko  bofoYO 
tho  triml.     th«  witROos  «t»t«d  th^t  prior  to  tho  aeoidORt  sho  plnfA 
b«i8lcrtbaj.l  nnd  basob^I  and  noot  i&ll  of  the  gmats  playod  ikt  hor 
tohool;   th^t  am  oould  wftlk  ?rlth<»{t  attmbliag;  thsit  oho  aovor  hod 
fitny  trouble  with  tho  rlig^t  foot  or  aaltle  before  tho  aooldent*  but 
that  oiiaioo  that  time,  ehe  dooo  not  t%lio  part  ia  ai^  sports*  baoMot- 
b«ll*  bsoo}»JLX  or  nny  other  gaae*   «%ad  %hn%  she  is  always  stusbllJig 

afid  falling,     c^  orooe  oxnslitation*  the  vitne^s  etftted  thst  she 
attended  eohool  at  the  Lineola  Sohool  in  Cohiller  l^rkj  th^t  her 
te^ekor  vaa  a  Mise  Hood  and  that  she  h»d  been  in  Mies  Heed's 
olajiarooa  froa  Sojptettber*  1984«  before  the  aooldent,  mnd  la  lt3@*  until 
the  end  of  the  seheel  yearj   th^^t  February  3Sndi ,   the  'i«»y  of  the 
aeoldent*  «a«  faehlagton*s  birthday  aad  enma  oa  a  Saturday*  and  that 
t0m  «as  out  of  sohool  ail  th^t  day  and  ©unday  aad  Monday  follovingt 
thfst  she  first  e&»  the  dootor  to  ehoa  she  vas  sent  by  defendant  ea 
rebruary  38th j  ^»t  prior  to  tho  aooidoat,  she  did  soae  work  for  a 
Mrs.siaytoa*  with  i^oii  she  lived*  dusting  around  the  house  and  «.%^ing 
dlohes  «jBd  other  h«mse  aork;  that  she  ©an  stftll  d©  sueh  work*  but  not 
steadily}  th»t  after  the  aooident*  she  went  shopping  with  Mrs,  Slayton 
aaA  holpod  her  oarry  paokageoi  tb«*  ehe  told  her  te^oher*  Mioo  riood* 
t^at  «ho  had  aa  aeoldeat,  and  that*  thereafter  ehe*   the  witness* 


j^i*«XXo3:  "tit^tm&U  Mjfi,  XAhmM  lbA3  ts.fc  *'-ii^  i„iA  .*,£*&*>"■  :'rft 

-•-tii^a.,'**  Imm  9©«dii  6>4d  Mu«ix#'  ;^i^a«J&  ,^-fe«.?|i  «»j^  asa^ir  «l#l#  ^ai?*"'  •    ^stte. 
.toa  rfM«r  M^tm  t&ami  #fc  IXA^e  ix.«s  nMs  HAi  t.it«®«  »«»••■"■  ''-'•■'^••-  '  ^^ 
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«&•  tldv  sRd  deXibemt*  with  ItcT  movement ««   ^i»i  that  this  h»A  aot 
oocurTed  inrldr  t«  tbe  »eeldent;  tlist  h«7  el'^issrooa  was  on  the  sdosfid  Vi^ 
fl6or«  ant  that  4^«  always  walked  up  th«  •talrwny  to  the  eobc»olirod« 
bedftosK  there  v9t«  %e  «X«w>%t9rsi  th<^t  she  d&es  not  uee  «i  e%&e  in 
wtXklDg*     rlmlatiff  tilee  testified  that  mfter  the  %««iaeAt«  eha  went 
to  seheoX  the  si^jm  as  l»efore»  exeept  at  the  ti»e«  ehe  went  to  see  the 
deeter*    Open  the  «otien  of  defeadaiit'e  eetii&eel«  iKBd  with  the  p^T-* 
aieeien  of  the  eourt*  plaintiff  removed  her  shoes  aitd  etoeleinge  froa 
hoth  of  her  feet  »nd  eiOiihited  then  to  the  oourt  and  ^urf,     rlaiatiff** 
testi«ftOB|^  wns  eerroboT^ted  in  iMMt  pnrtieuXare  by  Mrs.   Clayton*  to'^ 
iriMM  i^*  referred  aaad  with  whos  ahe  liwed  nad  worked* 

Sr«  J*   A.  Moxoii,  the  physioi^s  to  whoa  i>i»iatiff  referred* 
testified  th«t  he  saw  the  plaintiff  on  >^pril  5,  1988,  at  her  hooee, 
fthd  th:^t  he  oftde  aa  exftaiaatioa;  th»t  he  foiihd  the  rii^t  icnee  to  he 
othrmded  and  infeoted;  th.^t  the  abrasion  w^e  euperfieial  end  ejRi»reBt2y 
esJM  trmt  »  recent  f«ll;  that  there  was  n  tewlemeae  oa  the  dersel 
lateral  iispeet  of  t)M  right  foot«  and  that  there  w%e  a  definite 
tendeney  for  the  foot  to  turn  inworde  ehen  she  walked;  thst  the  plain- 
tiff w!%lked  with  a  li«p{  that  be  strap]^d  her  ankle  with  an  adhesive 
fltrftp*  end  presoribed  lu»t  appliop.tioAe  and  dressed  her  kno«;  that  on 
i^ptil  13th  following,  he  took  an  x-rmy  of  the  ankle  and  th'^t  it  showed 
no  fraoture,  no  pathoXogyi  th-^t  the  X^ray  piotvre  indioitted  a  eondition 
a^idti  eaneed  her  foot  to  be  in  the  oondition  whieh  he  had  before 
deeoribed;  thmt  on  February  3,  19S7,  when  he  a»de  his  last  ezaaination^ 
thtye  was  a  oonsiderable  change  in  the  plaintiff's  oondition,  and 
that  he  found  a  definite  weakness  in  her  ability  to  bring  her  ri^t 
foot  out  ''as  oenpared  to  the  left  foot",     Ue  ■w^.s  nnk^A  this  question 
by  the  attorney  for  plaintiffs     »8ow,Sootor,  hsire  you  »n  opinion  bussed 
ufOtt  a  reasonable  oedleal  oertaiaty  after  your  exanination  and  stud^ 
Of  thie  oiae  and  your  tre»t«»Et  of  it  ae  to  whether  it  would  be 


« 

^»ji$  tarn  ot  mm  mm  wmixt  %■'  -^ir*  Vsitfttand  tsn  '^^i-:    -■•■/fS'  lc'«*i#®»  o* 

^»i!%>  ■■■■:■  ^»'9'&mm,  ttiir.      ■      ./tifm  eaf*-  "X©  M&Hniist. 

i*r«  »M  '  Moot  5sii  ,sjal«<>*Io1  a$^£  £HqA 

-^tffi  AAA  JMil«al««X«  txn.>v 
1^  fr,.,,^.,    if    H.Art'f^l*!'*   e« 
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n««M»«saxy  for  th«  plAlatiff  to  oontiau«  und^ftr  m^d^ionX  ti>*ata«ii.t  for 
thla  iBjuryf**  to  whl«l3  h«  yepll«l  tlbmt  b«  had.     R«  w^n  then  aslctd; 
•'liusit  Is  f&av  epLnionT*     Amirain   "I  d^n't  beXl«ir«  oe"'.     H«  tettlfiea 
tbat  »  x>e.^«enftll3L«  oi^args  for  th«  s«t-?ie#3  ?«&d«r«4  «ms  t4S*00. 

Qtmtr  wltasvces  t«stifl«a  td  the  i&o%  sf  t!i«  neQldeat 
ha.tp«aliig  in  4efeii«lftnt*a  stor*. 

A  deotor  p76<lu««(t  %ijf  d«fendi»nt  tsttlfied  tlitt  IM  sav  IdM 
plaintiff  on  re^niary  28,  1835,  »t  hl«  offle«,  »nd  tb»t  plaintiff 
reported  %h^%  h9r  right  foot  h^d  been  hurt  p.t  aol(lbl«tt*t;   tluit  ea 
the  removal  of  h«r  tliot  )»nd  steelclag  h*  fovind  a  sllgM  redB««8,  a 
di«6oler-^tlon«  «  sliglht  swelling  or9r  th«  inat(»p«  SAd  tlimt  **tiie7e  w«9 
%  definite  spot  ri^^t  vHm  the  Isetep'',  «a  area  vi^lob  vcmld  eover 
i^^boiit  one  lneh{  th'^t  he  examined  her  to  see  If  there  w<$s  <i.iqr  frsfStmre 
^ad  dlslo«&tl0n,  any  ll«lt  tlon  of  aotlon,  or  <^sf  less  of  Aeiaetlont 
that  there  ses  ao  fraoture«  there  vfts  ne  dlslee^tlon,  there  v«s  m» 
Halto^.tloa  of  »otloa«  there  wna  soae  siN»lllng,  vhleh  is  eslled  a 
oontuslon,  orer  the  lBstes>{  thst  tlie  witness  ordered  her  to  ai^p3|^ 
ooaipreases*  dipped  la  a  solvtioa  of  hot  borle  aold  or  e(»o«  salts,  t« 
the  sirollen  mr«s,  as  this  woiild  draw  out  nnr  infl«»L«atl9n  and  reaove 
the  paln{  thi>t  this  doetor  made  ».  seeoad  exaaln«itlon  on  tttreh  9,  luMl 
i»ialntlff  vamave  her  shoe  and  stoeKlng,  ni&A  that  he  found  the  InflassHn- 
tloa  pr'»otlS!»U7  go»e{   that  on  Mareh  ISth  he  found  no  redness  of  the 
snide  nnd  no  swelling*     CTpon  eross  exsada«tlon»  this  doctor  st^^ted 
that  the  bones  of  the  plaintiff's  foot  were  in  proper  position,  and 
that  they  irere  In  proper  ellgaaent}   that  he  teeted  her  for  flexion 
!&nd  extension  of  her  foot,  mad  thtit  *'sht  was  nhle  to  do  this  in  good 
oendltlea";  th^t  she  ws^^^s  *ble  to  extend  her  tees  on  her  foot  and  flex 
the  foot,  Tihloh  shows  that  the  nuseie  hs»d  not  bean  dletwrfeed,  and  that 
there  kss  no  ll«ilt?%tioB  of  not  Ion.     fhe  dootor  testified  that  neither 
the  musele  or  tendon  had  been  injared|  that  he  txamlned  her  to  see 


a*'-'  ij'f'sii-    <v  ff)!,.. -:«>.> i^f?^,!    Y-     •■>*©4«^a«t   t<##<>«'ife    ' 

:«ft(i}  ««*©  ta^.t%  *^a  sa^iu^lti*  ,r 

ttidlx*S\  t«lt  t©»    —  ---   .    ..    .•  iUf   \ttt9m^liM  %m^mi  «1  M»w  <:»!<*  fr-rf# 
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«]^«%&er  or  aet  tb«ir«  trnm  n  fraeturt  mfA  found  neiu»«  aad  tli^t  ke 

airft(H»  floo4l»  th*  9G&091  t««0!»tT  t@  «lioiit  th«  plaintiff 

testified  tljf^t  a«,riag  all  th«  tissue  sMsiBtlomtd  toy  islsiatiff,  plaintiff 
wa«  s  jnipiX  of  th«  wita^as,     ffel«  "s^itaess  w«t.a  &«k«?l  Ti^etli«r  S^oTgiiw 
i^«Ato&  pl&fM<L  b%«1c«€l»iiXl  mt  any  ti««  «]|«  v«i«  «  p»pl^»  tmd  %h% 
«insii«7  «rA»t   ■'let  to  any  kno^lodg*.  X  do  set  think  ao"*     7h«  wita«s« 
irms  a«ltea  if  plaintiff  lL«d  ovor  told  tMt  it^itaes*  tta'tt  idio  ted  lu^  aa 
!i«ei<3»tEit*  ^Bd  tli«  Mftmrtr  w;**,  "Mo**     f&c  wi«n«t«  ir««  tboii  a«k«d 
niteotliirr  tlie  plaintiff  ii^ptd  (ground  th«  Aeboolrooa^  and  t1i«  %s«ihi7 
v««  **Iot  t^@t  I  noti<M»d"«     Tb«  wita««8  t«8tifi«(!l  thait  i^aintiff 
ilways  iMKd  a  alow  aM  d«lib«r'at«  miy  of  wslking.     Tte*  i^viaeipal  of  tb« 
sobool  whioh  plaintiff  iitt«Ad«d  dttst  during  th^  periods  aientionod 
testified  fhnt  be  rffisesldered  the  plmintiffa   and  th^t  tut  tfee  ti«e  ef 
the  trial,  plaintiff  wne  in  the  ei^th  grade  in  the  sAool.     At  the 
%1am  of  the  «eeident,  she  was  in  the  sixth  gr%de.     Me  mu  «8ked  whether 
or  sot  «it  the  tiae  of  the  aoeident,  plt^intiff  took  pert  in  hAsketMll 
gaaee  in  the  i^m,  and  the  answer  vnn,  ''So**' 

0»fe»iaAt  ineists  that  (leorgine  ^e»ton,  »t  the  tlsie  in 
(|iMi8tion»  w»e  not   in  defen^tantf*  plaoe  as  an  inritee,  h«t  that  sh« 
ires  »  «ere  lieensee,  hoA  that  there  ctn  be  no  li«ibilit7  on  the  part 
•f  the  defendant*  unless  the  ia^orf  to  plnintiff  ims  shoim  to  hiive 
been  vilfulljr  %nd  wantonly  done^i  «itd  with  this  Dropoaitiott  in  vie«r, 
tlie  defendant  ooaplAins  of  the  following  imtruotion  glrea  oa  behalf 
of  plaintiff: 

•^fhe  ©mjrt  instruets  the  Jwry  th«t  s  etore  ovner  by 

iBTitiBg  the  publie  to  liie  store  to  wrohsi^ee  goads  i«  ehftrjsted  with 
the  duty  of  storing  hie  goods  in  »  r^^eonable  s«.,fe  ma-nner, '  so  tMt 
they  will  not  unduly  ejrpoee  t©  danger  ohildren  of  uis  euatoaere 
\if  hel»^  t^laoed  so  unguarded  ss  to  f»ll  ui»oa  and  injure  theau* 

te  eenaot  agree  with  defi»nd«at*s  oontentioa  nor  with  the  theofy  of 
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th«  iBuitruoilon.     fhn  «tid«iM«  elefttlf  «st?bli«}^««  tbe  f«.9t  tUst  tii« 

l^lalntlff  W98  rightfully  In  d*f«ftflant«»  9l>«r«  vith  »»••  sissytoa, 

with  wtecm  »1»  i»fl«i  living. 

Ill  ^l«h»r  V.  #«?^p  ^.   >^wy^^  Off  A*   34-^  Xii-    *55P»  ^0  a  «J»U« 

•f  tM«  itg«  of  vlit  y*«v»*  tog«tlier  wltij  his  p!«7«>nta,  wFta  in  ttio  8t»r« 

©f  d«feadLi?Rt  oorposfntion*  and  wns  )tlll«d  «1i«q  #.  pil»  of  foils  ©f 

linoleum  fell  upon  th«  ftlilldL     In  Holding  that  dofonilftnt  wa«  llatolo^ 

til*  oouTt  aado  the  following  ooanentt 

"It  Is  obirious  thnt  the  def9adi<tnt  icaew  th^t   in  the  aa^le  of 
Ite  llnoleua  th«r«  vould  he  iten,  i»oMem  and  ehlldfen  pAsaing  9X(ms 
near  the  standing  rolls.     The  defondbunt  vnm  also  bound  to  Icnov 
tl^t  normal  ohlldren  of  tondler  ynnrn  night  «mm»  in  oontaet  with 
the  linolevua  xolle»  end,  theirefore^  It  v%8  Ite  duty  to  soe  th!»t 
its  goods  v«re  so  stored  and  kept  thnt  eustooers  and  their 
ohildren«  who  were  rightfully  In  the  stoTO,  would  not  be  undiuly 
exposed  to  danger*     In  the  inst<tnt  ot^se  if  the  roll  fell«  9.9  » 
result  of  the  interferenoe  vlth  it  toy  the  child,  it  wotild  still 
he  liable  «ind  the  instruotlon  fss  erroneous,     the  ohild«  helag 
under  7  years,  w?*«  inoap»ble  of  any  negXigenoe.     «asfcaliaB*s  v. 

See  sJtso  Reiohm^  v,  *%hertson*Sp  Ino..  3S4  lU.   kpp,  537,  ^nd  emsos 

there  sited. 

Sefend«nt  «l80  insists  thitt  the  ▼erdlot  is  enoettsi-re^  ts 

agninst  the  osmifest  weight  of  the  evidenoe,  »nd  that  the  remittitur 

did  not  oure  it.  Whatever  the  evidonee  of  wltaosses  i^redttiNid  hy  either 

of  the  psrtlos  nmy   show,  the  f.^tot  resiains  th';t  upon  the  retp^eet  nf 

defendant* «  eounsel,  plaintiff  exhibited  her  llnhs  to  both  the  oonrt 

and  Jwry.  ib«t  the  Judge  imd  Jury  esw,  of  oourse,  is  not  in  the  r«oord» 

tipon  the  notion  for  «  new  trial,  the  Judge  wbo  tried  the  essse  agreod 

with  oounsel  for  defpttdr^nt  th«t  the  rerdlot  of  15,000.00  ??»«  exooaslvs, 

ordored  »  roalttltur  of  ^B,SOO.OO,  and  ontered  Judgisent  for  that  %aMnmt« 

Be  was  evidontly  of  the  opinion  froa  the  oTi^ienoe  of  the  witnesses  and 

his  own  new  ©f  plaintiff's  llshs,  th^t  this  anount  was  justified,  is 

«re  not  prepared  to  nay,  upon  the  whole  reoord  prssented  to  us  here, 

that  ths  oourt  w«s  In  error.  Thetofore,  the  Judgoent  of  the  ^)t»erlor 
Court  of  Oook  Oounty  la  %fflrned. 

BK»£i.,  r.j.  km  main  &•  iiatiVAi,  j.  oc^ouh. 
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On  2ioTeiib9r  36^  1936^  th«  <sofliplniiiAttt«  OI.<eT«nM  t«  Mlngcvg 
fllftd  $  bill  to  foreoloa«  a  n>7tgnge  trust  dl«ed  on  7e<»l,  ftstnte, 
exs(mt«((l  toy  01»r<»no«  I*  Edlnger  and  Ohriatint  it.  &diBg«t*  datcA 
f«l»t««8>«x  lip  1939*  wliiah*  at  alleged,  «m«  given  to  s«ou]>«  th«  ?«iy!B«at 
•f  ft  pr«MlS9ery  note  of  the  p%rtl««  ntuMd*  of  %hm  snwM  dato,  fo» 
iXSfOCO.OOj^  duo  Septeaber  17,  1934.     The  aoto  im»  Sftdo  p^yatoXo  to 
besror*     tbo  foe  to  t!i«  real  eotote  inrolTed,  la  held  toy  Ol^reaee  F« 
and  abriatlne  £dingei»,  sis  joint  tent'mte* 

Tbe  toil!  reeltes  tln^t,  la  addition  to  the  prineipsl  note, 
lBetallaii»nt«  of  lateveet  Agreed  to  toe  peid,  vere  evideneed  toy  ten 
proalssory  notta  for  1480,00  eaoh,  jmysble  »eml-»nnu«lly.     The  tn&at 
deed  «sts  Made  to  the  Ohieego  title  i  Truet  Ooaipni^,  ae  tr^etee*     It 
la  further  reoited  In  the  toill  that  on  3epteaito«r  17,  1934,  the  oskere 
of  the  note  and  »ortgi!«ge  had  failed  and  refused  to  F%y  the  inat^iill* 
Mttta  of  int«reat  due  thereon,  th-^t  ourrent  taxee  for  the  yeera  19<39 
to  1936,  levied  s.gniln«t  the  »ortg)»ged  prenieee,  h^d  not  been  paid, 
and  that  pi««u)»nt  to  the  t«r«a  of  the  tnaat  deed,  the  pl-s^intlff 
eleoted  to  foreoloae.     Thereafter  on  Jtme  11,  1937,  the  Oorothy  nealty 
and  Inveataent  Oofflpsny,  a  eorpor^iiion,  ehioh  hm^d  been  mde  »  p*rty 
defendant  to  the  bill  of  oottusl^int,  filed  ita  tnav«»r,   in  ehieh  it 
denies  th»t  the  defendanta  were  indebted  to  the  plaintiff  or  any  other 
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t*t«"q  18  »beM  aaswf  B>«ff- rfoi/tftf  ^haI?- -rorft^a  a  ,xffjBa««0  inMinarnl  Jbaa 
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peirs^Bi  Im  the  mm  of  ll&,000»00«  at  %hm  Xlam  %h«  B9t«  w^n  ex«etu:t«<i 
•r  at  sBy  tliBt*  and  denies  thnt  tHa  net«  wns  dAlivered  to  eTldeaee 
ftnft  ««our«  &xqr  aotual  lodsMediutss  ineurred  by  t£i«  smlctrs  of  tlie 
not*.     In  this  njatsirtr  it  Is  adtaltttfd  tltnt  Qn  ^•^tiiittitf  3L7«  IdSd^ 
tbo  dftto  of  tli«  nota  nsB&  aortg&g«»  tM  dafeAd^ots,  Oli^renoe  F. 
iiliagey  $ix»d  Ohviatlao  M*   £dliig«r||  exoeut«d  th«  doouateats*  but  it 
denios  that  plnintlff  la  tli«  logal  boid«7  of  th«  note,  or  th^^t  th« 
aoTtgag*  trust  deed  oosmtltut^a  n  y«tlld  lien  on  th«  r«$l.  ««t«tt 
d«8er|1>«d  ther«la,  ajad  it  Is  stllsgtd  by  %h»  Oorotby  Ht%lty  ftAd 
IsrsstflW&t  Oo^paay  thi^t  tbs  nots  aad  sortgags  In  ouestion  uroro 
sxsoiited  by  tbo  defendants  for  tb«  mirpose  of  Io%nlsg  the  najm  either 
to  the  plaintiff,  or  to  a  oorporRtlon  known  ^s  ^dinger  «»d  Sona« 
Jnoorpor-^ted,  for  the  purpose  of  using  the  8as»  as  oollKteml  to 
obtflila  a  Io«n  &t  the  rirst  Motional  B»nk  of  wilsette,    for  either 
Olarenoe  f,  Mlnger,  the  plaintiff,  or  Idlnger  and  ^ons,   Inoorpornted} 
th»t  the  note  snd  Bortgage  t?er«  hypotheon.t4Sd  with  this  b«nk  for  & 
lo«ta  ef  $S,900«CK>,  to  £dlnger  and  ^na,   Ino.,  vhloh  aaraunt  was 
SttbseQuently  paid  «nd  th«t  the  not*  for  IS>,0<K>.aO  given  to  the  bank, 
for  the  punyment  of  whloh  the  note  &nd  (sortgiige  in  teiueatlon  were  given 
as  seourlty,  w»a  sfterwftrd  |»ld  end  ci%no«lled,  that  the  note  and 
trust  deed  were  thereupon  delivered  to  the  d«fen'3»nts,  Olsrenoe  r. 
Mlnger  and  Christine  M.  Xdls^tr*  «nd  th«it  th«7eui:>on  the  trust  deed 
oeased  to  be  b  lien  upon  the  preasises  involved.     The  defendant,  the 
£»orethy  Healty  and  Investstent  Soapftny,  alee  filed  $  oounter  olsia, 
in  whioh  it  gOlefed  thut  on  Oetober  S,  1936,   it  obtained  »  judgaent 
Agslttst  the  tiro  defendnate  for  the  sua  of  ll,43d«70,  and  thjit  by 
reasaa  of  suoh  judgiMint  «nd  the  Mxeeutisn  issued  thereon,  the 
defendant  hsd  t  prior  lien  to  that  of  any  supjposed  lien  of  the  «ortg«ge 
on  the  preaiiees  involved,  snd  prsyed  that  &  deoree  be  entered  In  Its 
favor.     In  the  mnswer  filed  by  this  defendant,   it  is  tls©  alleged 
that  the  olala  of  plointiff  to  the  note  and  nortg^g*  in  question  Is 


t 

diii9  MUM*  mii  -^im^eS  t#  »mftm,  9}£t  «^  s#i««lui»t9tj  mm  t^  Jb«jro»«x* 

^  tol  ia^d  »id#  fi*!^  ii'»#«s^if#)»«?tiS  *»*».%«^*toa  &««  9>tm  «<S*  #«il* 

«i?«v  *aiiOK.»  ricirf-^  ,.swJ  ^asurS  fe««  ic«|^,fcb«  o#  ,^»(f>c5CJta|  !«  ajwI 

,3tff.?«rf    »at    93   fl«Tl3   00.00©,^   »«8.t    •#««   •##   twiit   IMS^    M«q    Xlia*tf0990aB 

♦  f  9ca^i»Jt©  ,«ta«fc<f.»l**  •<*  «t  ii^t9vil»k  awNf »««»<!#  »*x«*  l!««^  ^njamt 
trf  *»d#  fcnj?  ^SftSeis^Xl  %«  e0fi  •!«#  «0^  •♦a*bfl»?«&  «w*  «<i#  ^Mltsa 
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frs!udul«nt»  nad  thrrit  tb«  foreeXosur*  pveecedini^  resulted  ftoa  a 
eonsplr^oy  ^tw«em  th»  plalatiff  »n4  hia  f^tber  aad  mother^  01«tr«WB# 
F«  and  Oirlstlnt  M«  tftiagex'y  t»  defeftt  tb«  elalA  of  the  defendant « 
the  Doroth^r  ?^e^t]r  and  iBveetoMint  Co«pajqr*     Issue  was  joined  on  the 
IdiXI*  i«iiui«er  sad  oeuater  elftla»  sjod  the  matter  «94i  referted  to  a 
Itaeter  In  Ohanoery,  idio,  sfteT  hearlag  evidence,  r«»orted  and  found 
that  t)k«  lien  of  the  pXalatiff  in  the  for«>oIo3ure  suit  *^s  superior 
to  Ihnt  of  the  counter  olalai%nt«   the  Do:t9tliy  Heiiltjr  nnA  Investment 
Co«pmiqr«  end  laftex  n  hearing  on  ohjeotlons  ^i^  exoeptlona  to  the 
ilseiter'e  report,   a  decree  w*.8  entered  by  the  oo«rt  ooaflralng  the 
report  end  ordering  the  sale  of  the  real  estatt.     It  le  froa  this 
dooree  that  the  Dorothy  Re^ty  and  laveetaent  ^SompaBy  le  {^oseeutlBf 
this  appeal. 

the  report  of  the  ^^ster  filed  m  the  e <se  finds  that  the 
note  and  trust  deed  in  question  were  exeeuted  end  issiued  for  the 
imrpose  of  authorizing  and  pernlttlng  the  plaintiff  to  use  theeo 
doouaeats  &s  eollaterftX  seourlty  for  e  loan  whioh  be,  or  the  oorpor»- 
tlon  of  irhloh  he  was  paresldent*  sight  vlsh  to  obtain  for  the  use 
of  the  oorpor^^tlon,  but  th«t  eoasaeB^lng  in  the  year  1931,  plaintiff 
began  n^kin^  adTntneeffiente  to  the  defendants,  Olareaee  f,  Edlnger 
and  Ohrlstlns  H.  Sdlnger^  his  irlfe,  mhleh  aggregated  the  cum  of 
approxlm'stely  t3S,0O0.GO;   th^t  soae  tlse  4wrlng  the  ye«r  1933,  while 
the  trust  deed  and  notes  pledged  '^a  » foresaid,   ^^^re  in  possession 
of  the  nrst  National  Bank  of  ^Uaette,  the  defendant.  In  oonsldera* 
tl^n  of  the  adranoeasents  made  to  the«,   <snd  to  re^«y  plaintiff  for 
9uoh  advisnsements,  eonveyed  and  «i93lgned  the  said  prlnelpal  note  and 
trust  deed  and  delivered  title  thereto  to  i^lalntlff;   that  uison  the 
pay  seat  of  the  ftoU»1i«ral  note,  on  or  about  July  &,  1934,  the  plaintiff 
ease  Into  physloal  f>ossessloB  of  swwe,  and  sequlred  the  full  and 
uaeneunbered  legftl  tltle«  as  theretofore  oonveyed  and  aeslgaod* 
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•-'•'?'  ««w  #i»«  «»fj8!«wio^'r9'!:  »rfvt  «>t  tt:4*al«ig  Mt  t«  a»^X  *«.;  ^v.ii>* 

r^i«i9  awft   ■;  .  .  .  ^I'-s 

(MTt  #<»£>;»  nlmi'l  ft0J:?'»  #^^  «t|    Wilt  ^^j^f . 

•^^spw  «f!l#  ««j"^  «i«M«  i&#  ii«iw  *iSa^  ,l«»&ie-*'»|  «^w  Ml  ijp:  .ioi# 

ftZM'"  ,£««i  miGx  *«*  sfi-k^jBfe  *»i*  «RflNE  *-«ic*  lO.-- .  ■<tx«*f«Xxo«q[?t« 

»if^  ao«?»  »jaf*   lliX^ai  ^nt?  few* 

S"Si#iii«X«  ««ft  **5«X  »«i  ^X^'I.  *iw^6  TO  so  .k'J^ofl;  jUn:«*sXio«j  Smm%m 
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l>l%intlff  ftppe@y«4  b«f(ir«  th«  oais-lcr  ms  «  «itB«8«  in  his  owa  b«liftXf, 
stM  0a  ov«»»«  exftatlii^.tlea,  t«8tifl«d  to  th«  «ff«ot  tb?t  h«  did  not 
ht9.ir«  panaession  of  tbls  i30t«  %nd  txuat  (i««(l  In  1933,  trut  tliat  th«y 
*«tc  in  t%ti!  poaseasflon  of  the  oorporrtion  aieBtlone^,  but  ttoat 
*>it  was  put  into  ay  p@«se8aion  in  1933  for  ooneyt  I  hi%d  »4ir^ne«^ 
tlien  and  aioncys  I  woiiid  ^iT^ne*  thfttt",  pT««uflw1»l7  s@»nin(g;  soneys 
aiiviiae«<l  and  to  b«  ^^iv^need  to  his  f»tber  ^nd  jRothAr;   th'^t  th«  aoneyt 
be  ftd7mnoed«  &a  ^.feres^id,  »«re  throu^  his  oorner^^tioai   tbat  «% 
t!i«  tiao  of  th«  filing  of  th«  suit,  bl8  f«tlier  w^s  soerftt'fy  of 
this  oorpo7)^tion  »Jtd  oontinuod  00  to  )^ot  vatiX  April,  1936;   thmt  ho 
got  th«  not«  fron  hit  father  in  1933,  nnd  th»t  -vt  th-t  tim»,  th« 
note  «%a  tho  i^roporty  of  hio  fsthor,  nwl  th^^t  at  the  tiiM  th« 
dooutB«nt«  w«rt  d«liv«r«d  ^.b  oolli^ter^l,  they  mtrei  in  the  offioe  of 
Edinger  %nd  ^oao,  inoorporsted}   that  tho  neto  and  aiortgage  hmd  hooft 
plodgoA  %•  «oIl»teral  "for  any  ;:^rpo«o  thAt  tho  oorpor^^tion  might 
neod  it."     Me  further  testified  to  the  effeot  that  at  the  tiao  tho 
AOto  %WiA  aortgis^go  were  exeeuted,   insofar  «e  he  «r«8  »«!)re,  hie  parfinte 
»ere  net  indebted  to  anyhody,  ^nd  that  eny  sdv^neee  he  had  atde  to 
his  father,  vere  mnAa  After  the  exeeutioh  of  the  note  and  «M>rtg«ige| 
that  tho  note  and  oortgrige,  vhen  not  deposited  with  the  bnnk,  met* 
in  tho  depoelti^ry  of  the  oorpor^tion,  th-t  they  seireT'thelees  were  not 
dcItTer<^d  to  hi«  until  1933;    that  neither  of  his  parents  h'td  e^er 
p&ld  txKf  interest  on  the  m»te,  sad  th?^t  he  nerer  deic»nded  >iny  interest 
frois  tho«»  th&t  his  ?idT^noe«ent«  to  hia  parents  w«re  for  pereon^.I 
oxfMtaoefl,  j%nd  that  the  tot«^.I  of  his  ad^nnoo'^ents  to  then  '^tpproxisiated 
|8$ii000.00.     He  also  testified  to  the  «>ffe9t  that  9t  the  tiae  of  the 
•rgftnlsatiott  of  the  oot{)ov«(tion,  hie  father  had  paid  into  the  eorpor- 
ation  the  v^-ivie  of  119,000,00  in  property,  for  whieh  his  father 
reoeived  liO  shares  of  o«plt*l  etooh,  mnA  th^^t  ho,  tho  iritness,  had 
heootto  the  sole  ouner  of  this  stoek,  p«rt  of  nrhioh  »ms  transferred  to 
hia  ?tbout  July,  im9,   for  which  he  T5«t4d  OlAreneo  F,  idingsr  a«A 


|c«©ij.is^fep    fe^d    I    »Y?«.'"n,v    -r,  ..I     ''-=ia*««©80^    X»   «*©*    *«^i    «^*    H" 
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OhrlstliMi  i.  tdlnger  with  oh<iek«  of  tlw  «©rp©yntlon,  «mdl  «i«t  h«, 
%hm  wituftss,   f«lt  hiaaieXf  to  ^  th«  tatire  oorp©r  tlon.     S«  further 
testified  to  th«  •£{•«%  tJi«t  ail  of  tfe«  %dv?ui«««eat8  aiad«  to  tela 
f«tliet  and  aether  »er«  «m't«  Isy  eontor^tion  oheok*,  or  oaeh,   and  that 
six  ar«  stMjw©  oa  tlj«  books  ©f  the  oor^ration,     Flsil»tlff  produ««4 
tti«  l.««Jg<??r  seo-ounts  of  S«llnf«r  •'^nd.  Sorb,   iacoTp©rat«4-,   ^ind.  t«stifitd 
tb»t  "they  constitute  the  true  ledger  aoeouat«  of  the  oerpor??tlon,  ••• 
thtse  doouffioats  ^re  oorrftot***     Oofftsdant  thtrsupoa  off«r@4  la  OTldoaoe 
n  oheet  of  the  iedgsr  aooount»  whloh  indioat««  th?^t  tho  notiK  nsA 
ttortgags  la  quest  Ion,  oa  the   first  <in-f  of  January*  IdSS,  wtr«  osrrled 
aa  »a  asset  of  th«  corporation*     Upoa  the  objeotloa  of  i>Xalatlff*e 
oouaseX,  the  ««%9t«r  refused  to  »dalt  this  doou«eat  la  tridenoe,  and 
weuXd  not  peralt  oounseX  for  the  defea<i»Bt,  the  Oorethy  Realty  Seapaj^, 
to  #xa«lne  pXalntlff,  the  pre»lden;t  of  the  eerpor'>tloa«  eoaeernlaf 
thla  Itea* 

St  «Is»  aj»pej»rs  eXca^Xy  froM  the  reoord  «nd  plaintiff  a^lte 
that  the  f^dv^aees  which  plailntlff  oXmltts  to  h»Te  b«ea  wle  to  hie 
p»renttt«  axMl  for  whloh  they  are  suppee^d  to  hare  trnjuiferred  the  title 
to  the  s«te  »ad  aortgnge  la  questloa  te  pXalatlff  ma  aeeurltyg  vere 
not  made  by  the  pXalatlff  i|t  aXX«  hut  were  «ade  by  the  oorporntloa, 
mad  while  plaintiff  oX^ltts  to  he  la  entire  ooatrol  of  the  oorpor^tloa* 
there  Is  nothlag  la  the  record  other  th^a  his  st»<teiieiit,  to  9ho«  th%t 
this  Is  ^  f  ct.     AXeo,  It  Is  aot  oXe-%rXy  ehowa  th^^t  «!t  the  time  this 
foreoloeurf  proceedlag  was  Instituted,  the  plaintiff  «s^a  the  ovaer 
of  the  note  snA  a»rtg»ge  la  question*     FX«latlff  testified  th^^t  prior 
to  %i^  of  the  ooeurreaees  herein  related,  he  hsd  purohnaed  fros  his 
father  the  stook  hie  fatlier  owned  la  the  oorporetlon,  th'»t  he  petd 
hln  19,600,00  for  it  at  the  rate  of  « around  IBOO.OO  st  iBonth**;  tkmt 
la  1933,  after  pilsintiff  had  paid  \xp  the  entire  aun  of  #9,600,00,  "1 
had  &  ooaweroffitloa  al*oi»t  the  jwjroh?»e«  of  the  note  in  aueatlon"}   th»t 
the  »n©te  mnm  t&  he  iswreteased  At  its  fsoe  priee,  th'^.t  Z  «rn8  to  psf 


.^fiiiT-,.  >Y.-?  jfj:  S)'#it3ft1r«  asscjsftt^itf*  *affi*«K»1:»a     *«$®»if««©  »>«,«  »#«#«E«tN9li  «««d.; 

«M  t^   -as-"*   f««*#d  «tr*feii  ^^    i«sjl.ftl"»  "^-tl^tti^l^  iisiiiw    atfeShUi-is-i^i,  igrilJ   i&A' 
«oi^f.v  #««lt  jfc»itita2»*  'kUilialfsi^     »a:«i*ft»»^  ai  •»^tT««R  .*««*•#•«  »iJ#  t© 


• 

t)M»  llb^OOOvCK)  9.6  I  liftd  1&  the  pnut  slne«  19BI.,   In  aoathly  f^atests 
of  Tarlova  sua*  tvhi^  thvf  &«e<jt9d,  wtiioh  I  have  4on«.     Th«  eatir« 
$16,00O#C^  h»a  'btftft  paid  Jiad  ator^,*     H.#  furth'^T  tostifled  to  th« 
effect  that   ola  f-ith«x  and.  aetber  h«id  not  been  In  p9S8«a8lon  of  tb* 
note  niiieo  July  5*  XSK(4,  nuA  %hn%  all  peyiaenta  9lno«  1933  a^de  to 
hia  father  9BT9  applied  on  th«   jpuroh^ise  of  stoelt  attd  tbe  not«»     There 
ia  nothing  in  th«  r«oor4  to  indiioate  ^.  txanafer  of  the  title  to  th« 
not®  ii.tt&  mortgaga  ia  ouestiom  to  plaintiff  h^  either  the  eoirpor^'tiQii 
or  plaintiff*9  p*»^r«nts,  who,   r.ji  atated,  ot»n  the  property  s;«  ^oint 
tamtnt9«  and  vho  were  joint  aakera  of  the  nota  ftsd  sortg^ge.     Plaintiff 
saraXy  at^tea  that  they  oana  into  hia  poaaesaion  ia  193?.     They  had 
he«n  in  hia  poaaeaslMiB,  aa  praaidant  of  the  oorpor<^tion»  froa  the  d#te 
of  th«i;  axeoution* 

In  Tiew  of  all  of  the  eireuaatanQ^s  aurrounding  thia  O'ae* 
V  are  of  the  opinion  thwt  the  burden  w^a  upon  the  plf^intiff  to 
9le«)irly  aatabliah  the  fnet  ^a  to  the  %Iiega<i  pnymftntn  aada  to  hia 
father  nx^  aothari,  in  eonsider^tion  for  irtiioh  he  elaiaia  they  aaaigned 
the  note  and  aorlgage  to  hia,  «nd  of  the  further  faot,  if  it  ia  a 
faot*  that  the  title  to  the  note  and  vortgsge  wna  <«s3igaed  to  him* 
m  are  xmafale  to  agree  with  the  trial  court  tl»t  plaintiff  hsa 
aatahliahed  his  ownerahip  of  these  dodu«»nt««  txs  alleged,  and  we  are, 
therefore,  of  the  opinion  that  the  deore<?  ahould  be,   and  it  ia 
revtaraed  «nd  the  ©muse  ia  reaanded  for  a  ftirther  he<%ring. 

mnu,^  ?.j.  xm  msu  s«  mhtUAU^  j.  oosoha. 


^f:3^%f^f'^  ■^/ffittffl©  «i  nJ^f  «*«»iw  fwm  *«.f  /?!  jb?«;S  T  P^  f^«Oir>r,,sj:^  Mf 


^flftoEt^ 


lti«    9^1^ 


©isJil     •®#on 


faiff: 


tlLlS'tii 


,■  "SJ   t    p.  5.'  » 


.....    :    isntnlfi  trf*  o«H?ir  e««  iwtfciroc    .. -...    :  .a?  tioMi ■■■''■■  »i*■.^  ': 


.si&.i^H 


3976S 

MAHT  a.  nm.m, 

.p^u.n,.    ,  29  5  I. A.  618^ 

m,  justiei  iwut.  sititriRio  thi  oPiitios  er  the  ^^im, 

OtftfBl^at  appeals  frmt  a  judg^at  agf^inst  bitt  for  th«  mm 
of  tIS«600»00«  «ateri^  ia  tli«  Olyeult  Court  of  Ooolc  Oouaty,  upon  tbe 
v«rdi«it  of  a  j«iT« 

Xa  tbe  eosplalBt  filed  isy  plaintiff  %%  1«  )ill0£«4  that 
t^  dofond»jit*  on  mf  1«  1931,  w%a  lAdol^ted  to  tm  plaintiff  in  tlio 
ttUA  of  $14, 900*00  for  ooaoy  t]ta4  and  r«o«ivfid  to  end  for  tlie  u«o  of 
tiio  pXaintlffi  for  f»»n«7  duo  and  ewlag  upon  an  aooount  stated;  for 
nonoy  lost  by  tko  plaintiff  to  ttio  dtfendaat;  for  nonoy  laid  out  oad 
oxfoadod  \sf  tiM  plftiatiff  to  ^nd  for  tDo  uao  of  t&M»  ditfeadftnt*  ai^ 
for  interrst  upon  mnd  for  tho   forboaraaoo  of  dlTOro  suaa  of  aonoy 
boforo  then  lont  mod  adrnnotd  by  tbo  plaintiff  to  tht  dof«nd«nt  at 
bit  re«?w«8t,  and  by  tbo  plaintiff  forborne  to  tb©  defendant  for 
dlToro  opooos  of  tino  tit  tbo  roQoest  of  tbo  dofoads^nt;  tb^t  boin^  so 
indobtod  tbo  doftadant  on  s&ld  d»to  And  also  on  Ubj  19,  1331 » 
Jaaaary  30»  1933*  4uao  9,  19S3,  ^nd  otbor  d«t08  oa^OQuoat  tborotttf 
prttttiood  to  poy  oud&  iodobtodnoes  vitb  iatoraist  tbOTOia  at  6^  por 
aamuit  tbsst  dosaad  im»  ssado  by  tbo  plaintiff  for  payaont  of  saA 
indobtodaoooa  but  that  ao  poyaent  vbm  mm^9  oxoopt  %  payaeat  of 
IISQ.GO  on  Miy  30,  1991. 

In  a.  bill  of  pstrtiottljfyra  filod  by  ooaplmiaAnt  on  Magr  ^5,  19St, 
It  is  stated*  aaeag  otbcr  things,  tbiot  on  Movoabor  15,  1937,  jjlalatiff 
im»  induood  by  tbo  didaadaat,  9bo  at  tkat  tiao  wna  prosidont  mad 
BaJBiaging  dirftotor  of  a  eorporstion  knovn  as  Ko«i*po,  l^iusgiton,  iopor 
«  (^mmof,  and  other  poraons  to  daliver  to  this  eorporftioa,  tboa 


8 IB  .A.ises 

1»  »90  arf#  xt^y.  f-^-  '^^  -^        :;^  to»  00«««r,*4;|  Ifco  intm 

.-ii  ■  l^fc  »ii^  l^o  mM  »m  «®t  &«jj?  «#  WkiiM^i^  •di  ^  &«*iWK^ws 

^saiMt^  ',.■  -:.'...»  atoiriJPJ  le  "^^a^iw-^NfW^  *fif# -t^l  fi«»  ^oww  #«"»t9tfll  «ol 

ta  imi*f^^'^*>^  9A$  0f  t'tttat'^-m  *^^  ^  l«»«*v*s»  fee*'  *a»i  kw?*  «it«t»tt 

tfio*  l©  toisBt*^  tot  «i*iili>itf  ©if*  Xtf  •*««  t««  6««i«5  t«rf*   imumiM 


a 

«Bgfi.ged  la  the  bip«iteT&g»  tew«in«»8  In  tl»®  alty  of  Oiiieago,  tfc©  tua 
9f  llSaOiXUOO;  %%nt  this  erum  ««.8  tiijrn«d  oft  %&  tM  «#x>i>eTntio»  t^ 
th»  piftlntlff  upon  th«  piroulM  ef  th«  defendssnt  tH^t  tlid  amount 
acBtl&BAd  w@ul<t  ^«  7«twni»d  t«  iMir  upon  4eni&sil«  together  ^Xth  l&t«r««t 
ftt  8f  !»•?  anaatim  to  ^  paidi  sOKi-ammalirs  ^^^'^  on  Mtobtr  9*  li^9* 
plaintiff  tmm'f^'^ti^^  tlie  rttiara  of  t&c  «m:a  naaw^,  andL  t1i%t  %h» 
defendant  agreed  t©  r«twim  tho  flKii««y  witb  lnteirt»t;  tliat  tli#T»aftoy 
Itlaintiff  p©«na««ted  tlii«  ttfeadmat  't©  fuTOlhano  for  Ijoy  st  th«  wiyket 
prieo  300  shmres  of  oo^nnon  atook  of  0iti«»  S«3rvioc  Ooirporation,  to 
bo  poid  foT  with  the  luinoy  {B«ntlon«d«  ^nd  thst  tb«r«aftj»x*  on  dotoM^ 
I9»  IdSd,  plaintiff  w?i»  notified  loy  the  dofen^^lant  th«it  on  Oetoher  9* 
Id1i9,  WO  sharee  of  Oities  Sorvioo  Oorporntion  ttook  h«d  )»•««  i^T@hasoi 
for  hor  for  th«  sua  of  fIStODO.OO,  hut  %hnt  defendant  iroftesod  and 
failed  to  doilTOr  th«  at&tik  to  plaintiff;   thwt  during  tii«  y«sr  l©»0, 
plmiatiff  ag^do  ooaplaint  to  the  St»te*e  4ttom«y  of  Cook  Sounty  eon^ 
oorning  the  defendant *8  action  in  th«  natteri,  and  th«^t  thereafter  on 
May  1»  19S1,  defendant  agroed  vith  plaintiff  that  defendant  ims 
indohted  to  hor  in  the  ewe  of  #l&»0dO«OO|i  «ad  th%t  he  then  agreed  to 
p«y  her  the  maount  isentlonod* 

Plaint if f*9  toetiaoay  in  to  the  effeet  that  la  1937  ehe 
l»2reha.sed  from  m  person  nmaed  MoBuraey  t»e  hoadta,  one  for  the  tnii  of 
tlO,Ov"5Q,00  and  the  other  for  |Sta©0»OO{  that  »t  thle  tiiwi  ioiijrney 
««*»  en-ployed  laf  s  hrokorisige  firs  mmd  'tileey  A  <lo«pfti^*  by  whielk 
ttxm  plaintiff  «aa  taeo  then  onployed*  »nd  thst  suhoeonontly  lioiutaey 
ma  owj^oyod  hy  Kooppo,  tangetoa*  Utptr  I  Oo«?ftiqri  thsst  i^l»»oy 
Indnood  plaintiff  to  alio*  hi%  MoBamey*  to  turn  over  those  bonds  to 
Kooppe,  ti^aigeton,  I.oi>or  (ft  Ooaqpany  upon  the  proalae  th%t  9Tx»  would 
reoeiire  6-1/21h  interest  mpon  the  aaeuat  reijresented  hsr  the  feondo  frm 
thle  last  aeatioaed  eoapaayj   that  *thoy*,  OTidently  mosniiaf ,  loo^fo, 
tAng8ton»  Loper  i  a©«pmny,  p%ia  the  latereet  until  the  F»ai  of 
that  in  tlio  raU  of  19313,  plifeintlff  ret?uest«d  her  brother  to  have 


& 

,t«i|  ,«?  «»#«t»©  la©  JiMSliJ-   jTXI-«»«Sf««'*'i»««  W*-  '''^'  ^*>  ^^^^ 

fcjTji  i>»®.«a^f  ^flfftrsssfc?*..,.  V  .,,-^  «'j?«jf  ,O0„;    ■  ,'— -  ^*  »M«  41^  *»1r  tmi  ««5 

tai^tiMi».?i  iM^  tail  Ttftq 

^Q  am-Q  »M  %^l  mtfi  ,i*Be-<f  mtt  ■■.  'Hs.  «  immJ  bitm^mm 

^?K5t*o:4  ,^liM«Ms  t^#n*!»iv«  ^Hwtt-*^**^*'  lxaA^K»»  fetkfloiiw««  «««i  »ld^ 


s 

"tlMMt*  -  <rrld«ntly  meaalng  this  bTOkftynf©  flm  •  pet  Ji«r  asoney  ia%» 

Cities  &«7Tio«  stosk,  «ii«l  titi^rt  hAr  b^rotlKnr  told  %  Hir.  £»0f9r«  n^e  was 

eoaii««rt«d  wltb  this  l&«tittitl@R,  of  his  3lst«7*s  7«»^«fft«  and  tlsktut 

"tlisy  wir©t«  !•»  th!^t  t&sy  aa4  i»*»flte»»«A  it»     fl»«y  never  ssitt  as  ths 

stoslL.     Thsy  a«iit  ami  &  statsaM&t**.     Tl»s  st%ts««»t  i>^i?iintiff  refers 

to  is  ms  follsmi} 

*  deaf Ir as  t  ioa 

39  ieutft  I*^^8tiXls  Street 
Eftadel^h  08B@ 

a]b.ie@g0,  October  IW,  11IS9 
SC%i,8  to  ifrs*  M^nTf  0,  i(ol«»a« 
Adftress  861?  S'ultea  Street « 
fol^e,  Ohio 

^j^jyoaat     ,,,,,,,  ..  .„.pea[ori&tioa 

uellTery  lastmetioas 
f rftde  ss  of  Oetober  dtb. 

Byffjf* 

It  is   admitted  isf  defeadaat  th^t  the  sigaatuTe  of  the  eorporvtion 

to  this  aoeumeat  wns  iBitde  by  him^  nad  th^t  the  laitliols  ^H«J*I«* 

ere  his  iaitiels*     It  itpf«^rs  that  at  this  tioA,  |il%iatiff  ves 

residiag  in  1^ftle<to*  Ohio*  aad  she  testified  to  the  further  effeet 

th^nt  iifter  she  bed  reoeived  from  this  fim  the  desDisent  aboTS  referred 

to*  she  njid  her  brother  e«uM»  oa  to  Ohiengo}  th?t  she  visited  the 

offiee  of  the  oorporatioa  aad  there  told  l«psr  th«<t  she  either  wmated 

the  Cities  Servioe  stooh,  or  her  noaey,  and  th^t  l#l»er  iifreed  to  send 

plftiatiff  the  money  ehioh  she  had  adv«noed  to  this  oorpor^ittioa*     J^fter 

this  stitteaiBnt«  end  in  the  i^resenee  of  the  j«ary,  plaintiff's  eeunsel 

«sked  plAintiff  this  questienj   "After  thtit,  «hea  was  the  neart  tiae 

yon  hesrd  froa  Mr.  XoeppeT"     Objeotioa  »»e  afflde  to  this  qnestidn  upoa 

the  suggest  ion  of  defendant  U  oouneel  th-^t  up  to  this  tins  there  w»s 

nothing  in  the  reoord  to  indionte  th^st  the  eitnses  had  ever  had  itny 

eonrersatlon  with  the  defead<iitt  Koepi?*,     The  o©«rt  ©vern;!led  the 

ohjeotion»  and  the  witless  replied:     *m  eslled  ae  up  over  the  lone 

disttmee  in  January,  19»0.«     then  this  (luestioa  »»«  aehsd  of  the 


t 

<-^v  oif?»   »taerA.!    *^M   «»  !►■!«>#■  «»rff««f  <ar»ff  fi^«#  fesrn  «jg»«f«  «»iVTft«  ©titiO 

i«v9lto1t  ««  «1  (»# 


-,. »r.,_^..  -.-..iiailjsUiSMk.,... . 

»i$t  ^«7lsiv  ftjif^  i>-^M»  |9i«^ld9  o#"'  iir«  «Kf«i»  t64>^oic<f  ^e;  i^e^  9;^  ,o# 

1^96  «#  lM»9«:3|it  ta^tiA  tp.tH  him  t^«^^  Tftj^  TG   «]f»t?jr^  9»lirt«C  «9i»l&  ftcf^ 

•SfiKT  <hr.si«  «H!i:{f  »i*v  isM'-  ■     ?■'        ;:i^Jt#«*ix«  ©isSSf  ttXtuiAXfif  li»i|i# 

«>«*  ft%«4'*  *»X#  «iift  •#  -^ra  #*4*  i»<wfii/0»  ft**a.«fcR  --Ijehs  ttf* 


4 

witness  bf  Imit  9Gij!aj|«l:     "Tone  got  «  Ifmg  dls%«»nee  e«U  froa  «!i9t«  Ir 

ploked  \t|>  tfte  t9o«irtt  who  did  you  hanSf,  any  Tdlo«t*     $li«  teatlfl«4 
tliat  the  VQio«  »aia:     **thls  is  Mt*  lo«pp«  9p«skifig**     Ol>j««ti0a  wa* 
mad«,  tout  the  eouy*  ©▼tyT^iltd  the  ®bJ«stioo.     Thtii  the  folXe«rli^ 
«jtt»«tlon  wsss  putt     »lte»,  did  fmi  tmhmnw&ntlf  g«t  t©  kaou  My.  lo«'ff«»t 
iroi<M»T*     O'bj|«etl0si  w««  ttad«  to  thifl  «|tM»atlea  asd  ovetTuXM.     AnstHtr: 
<*%BJLi«  I  im«»  it  ira«  he  freo  what  1&«  $ftld«     ise  s^ld  ««  nor*  lifuldfttiBg 
and  wli^  sot  be  able  te  send  fou  Oltiee  serriee*  the  beet  thii^  «« 
bnire  to  ^eod  yea  ie  QbsTter  Ceel  Oosiptiaty"*     k  oiotioa  w^s  aade  to 
titrltce  tbii  anewer,  whiob  wi^e  everruXcd.     Tbis  witneea  furtber  testi- 
fied tbat  eb«  tb&uglit  that  »h«  bad  talked  witb  lr«  tj»%pm  erer  tbe 
long  distas^te  ttXeiJbene  %nm  or  tbroe  different  tinee,  but  tbst  iflMi 
neveT  ea«  hiM  ^|«reoimXly«  until  sftsx'w^.Tdet  ^^ea  tabe  net  his  i»  tbe 
offieo  of  b  Iftifyer  noaed  riimegan  in  tbe  eity  of  Cbloago.     Ilbe  wtie 
tbott  »»fced  fiHetber  or  bot  abe  reeogmised  Soeppe*s  voioe  ere?  tbe 
teX«||Mme«  aad  ime  answered:   **I  la»^ao«  yee.«     Her  whole  ttstia^i^^ 
om  this  question  is  to  tbe  effeot  tb»t  tbe  Toioe  she  be«>rd  over  ^e 
teXtpbcAO  iB  Sovesber,  197^,  sbe  reoo^ised  as  that  of  the  volte  of 
Kooippe  frcoi  tbe  f^et  that  sbe  afterw^rdo  set  blM  mad  beard  bia  tslk 
in  tbo  olty  of  ^loago* 

fboMAS  .I.  fiaxtog^ii,  ftD  attoroey-a-t*law  to  wte«B  Ma.intiff 
refers  in  her  testi»oegr«  w«%s  prod«o»d  »s  m  wltaeee  by  pXaiatiff,  oad 
his  tastisMM^  la  to  tbe  effoot  that  beginnlt^  with  9eoeatb«r»  1939, 
or  4ntaxa.tfg  X9SX«  be  bitid  fr«*|ueat  ittterriews  with  tbe  def^admnt,  both 
la  tbe  preseaee  of  tbe  pXaiatlff  »ad  with  the  defeniftat  sXoae,  in 
wbiob  he«  tbe  witness*  tbre«itOttOd  to  bsro  tbe  defeadaat  proeeoated 
under  tbe  BXue  Sky  hnkw  if  bo  did  not  settle  witb  tbe  pX«intlff;  that 
defendant  firoouentXy  proaised  to  settle  |jl«intiff»8  olaia  at  tbe  rate 
of  I180.O0  a  aoatb,  ^d  it  is  la  evldOnoo  tbat  defnadant  did  sokn©wX«dge 


■   ■▼»« 

'.Utata.i  .rtM»1:tfe 

•.'•«)«  IJift   STiUBi'  »>«IS«fciv  ,-^isli  t» 


bis  seTiil  »Bd  l«g»l  iiiibllltir  to  psy  plaiatiff,  ead  dld«  alioat  May  30„ 
ItH^  ••n4  plaintiff  ocMi  oiM»6)E  fev  ilSQ«00» 

£i«f«aiiftBt  testified  tbr^t  he  Md  km«)irl«4g«  df  tbc  fftttt 
th«  bonds  »«r«  tByn«d  over  to  r®«pp«,  tft»if»t«a#  toper  s  Oomp^af,  wer« 
Wklled  to  Ii4iu7n«7«  7«i»«lvttdi  by  MsluTiity  »&d  ttira^d  9T«r  to  H7» 
IfOpei**  tre»«wr«r  of  th«  ooypor^tioa;  tb^t  ii«itb«>r  at  tbat  timi,  nor 
tusf  otbttiF  tiflui  prio7  tberotOy  «Ud  bo  b^ve  Any  ooHVors^tioa  iritb  tbo 
l>I»iatiff»  ftM  tbfit  bo  bftd  tto  reoolloetion  of  evoir  h'^vlo^;  »««&  boir 
oxoept  la  oourtj  tbwt  bo  aay  b«v«  ©allod  box  at  folod©  otoi>  tbo  lQa$ 
diotsnoo  tolopboae  i&  193^  aft or  abo  b%d  writtem  oorttin  lotters  to 
tbo  dofendsntf  but  th'^t  bo  bad  ao  eonvoroiation  witb  box*  over  tbo 
toXoi^ono  in  i93>0,   tb^^t  bo  never  bad  %ny  oottYoi>sation  «itb  bor 
regarding  sny  Ob»jrter  Ooal  Qoapasy  etoek*  na^  tbnt  bo  did  i»>t  soad 
tbe  oortifiomt©  of  tbo  Obartor  Ooal  stoek  to  her.     Tbo  rooord 
ibdiestee  tb&t  tbio  Obnttor  Oool  stook  wmo  eont  to  tbo  plaintiff  by 
fit  p.  l9v9tt  an  exployoe  of  tbe  ^cooppo  fir«,  And  %'ve  vortlileso*     It 
io  furtbor  obova  tb<^t  tbe  eerpor^sitiobf  of  ohiob  defei^ant  w«t«  aa 
offt9oy«  oeued  doing  bueiaoes  in  1939,  «ad  tb«%t  its  buoine»»  «nd 
pt9fttj,  inelsding  title  to  oil  tbe  eoXlotoiral  otoeks  and  bondo  «bl^ 
it  bod  on  bond  or  oblob  wore  dopooitod  oe  oeourity  f^r  loi>.ao,  wore 
turned  mn  to  tbo  erodltors  of  tbie  ©orporstion.     aefendant  testified 
iik^%  bo  ooknovlodgod  e  aorol  reeponoiblity  for  tbo  pliftiatiff*s  olaio 
ogoinot  tbe  9om»^»  bat  denied  tbmt  bo  bod  ever  mdaitted  tbat  bo  wme 
loptlly  Ii»,ble  to  p«y  tbe  debt* 

It  ie  urged  \if  the  defendant  tb^t  tbe  ftl3ogod  vorbol 
profliioe  of  the  defendant  to  p&y  tbe  debt  of  tbe  oorporfttion  is 
uBonforeosble  aader  the  stattxte  of  l^^mdej  aloe,  tbftt  tbe  pro«i«o, 
if  Aodo,  »«»  iritbout  ooneidorHtion,  sad  tbat  the  evideaoo  of  telopboM 
•08T0re%tione  io  InAdqdeelbie  unleoe  tbo  idoatity  of  tbe  parties  to 
tbo  oonvereift^tiono  io  eotabliobod* 


^OS  t'<^-' 


»<|- 


asMi*?:,' 


,'i.:.  «:;»t   f&v©  iv«i-»t»ii  i*a.-i   f^> 


■•■' ■  ■■   -     '■■  «'rw»ea:iw    »xiwj«4 

-t    ff'Tr-^.t.ftX   al#*1«W»  arsl^f-''-    ^--•"(1   ««!«   1t»Sli5    ^.,-  -    ....■     ,,^..  ,.;*»#    »9fl»#8ife 

<i,»«l»«>«<i;  *rii   ^.»1*#    t,.>v^...    ,...-... 


PUiittiff  liMlstfl  thrt  a«f«iUhiat*s  liability  U  net 
aff«et«d  \3if  \h0  Statate  of  Frauds  beos»»«  the  debt  ia  q«i«s1;ioa  ««,•  lili 

1«  llftbl*  to  p»f  pl«lBtlff  a8id«  fr««  aar  pXMiis*  he  aig^t  b«T9  sk^ 
to  pay  tlL«  ^o^t  of  the  oerper^tlon;   tb%t  plaintiff  terns  tM  ri0it  %• 
•u*  4efoadaat  ftlthftr  in  tosrt  or  la  affaaiMit^  %i^  ttiat  4«f«ndik»t*a 
P»Oflil««  t«  pay  it  «uppoyt«d  t^"  %  gdoA  «»<l  vi>%li4  (»on«i<i«r'Ttioa* 

It  is  to  b«  noted  tto^t  la  h9t  oIaIs  fU«d«   pXaliatlff*«  «&•• 
in  t»ftted  eatirftly  upon  tiro  pToposltions.     Ga«  it  tlimt  tl»*  dobt  va« 
eriiiimliy  th?;t  of  d«fttBd«iit«  mad  the  otHef  is  tkat  %h9t9  vas  aia 
fti^reesMiat  oa  the  pmrt  of  the  defeadsat  to  relatottfee  hey  for  iM»i»iys 
vhieh  the  reoord  shows  vbm  prioftrlly  due  MiA  oiring  froa  the  eo!rpor9- 
tioa*     It  le  Alee  to  be  noted  th^t»  ioeofnr  as  the  T#e«rd  indioatee* 
the  first  time  thst  defeadfint  T>e7eoBi%^lly  «nter«d  the  eoeae  vsnn  when 
the  eoaflro^tloa  order  for  the  purohase  of  the  Sitiee  v^ervioe  etoeke 
were  seat  to  plaintiff.     Oouaeel  for  plaintiff  do  not  talce  leeue  irith 
the  proposition  tht^t  under  the  Statute  of  nr:^ds  there  is  no  liahUity 
oa  the  part  of  »  third  per  eon  to  pay  the  debt  of  wwstfeer,  exeoftt  the 
Frooiss  to  pey  he  in  writing  and  for  «  euffioieat  oonsideration.     She 
urges*  however*  that  »a  agreement  im.9  entorodi  lato  hetweea  the  i^rties 
ia  the  offiee  ©f  the  laeyer  rinaegjin,  hy  whi«3»  defendant  is  hotdMl* 
Afipirently*  the  only  ooneideratioa  for  thie  agreeaeat,  if  smde*  was 
ft  taeit  agreeaeat  oa  the  part  of  the  plaintiff  or  her  attorney  aet  to 
yroeeeute  de feasant  for  «  wlolsttioa  of  the»Bltte  Sky  l^we." 

Ilaoo*  It  is  also  ol«ilaed  that  there  w&e  m  tortious  eon:rer-> 
satioa  W  defeadmat  of  plaintiff's  property,  and  th^t  plsiatiff  e«a 
wsiwe  the  alleged  tort  and  one  in  eontr^ot.     Froa  plaintiff's  hrief* 
we  gather  that  the  alleged  tort  oonsiated  in  the  f*ii«re  hy  defendant 
to  deliver  the  Cities  aenrioe  iBtoek,  whioh  the  ^eonfir»jitien"   ia^ios-ted 
hftd  hoea  purohssed  for  her  hy  the  oorpor!!itioa* 

I&  m^SIl  ▼•  S*ift.  3S6  111.  to*  «  eiaa  w#»  filed  U  MM 


e,sf»#*t  *ei;'i'««S''r   «|.|sl.*.|§  »i^t  '■;  '  tm;  m^  %Qt  t9k%&  ««w|*«(Bmi*«d»  9M 

MA^  mm^l  tfcalA?  »m  «fc  15ltal«Xi|  t©t  X«»ii««o    ,%ltf«a*fc|  «#  l|it<»«  •«»;• 

•lit  Jii  &«ait  sow  (iiAl»  jfi  «C6  .XIZ  38%  iJlisa  •▼  ^IMfiii  ^-^ 


t 

vlilofei  oh^7g«<i  th«  |}uf>«:fekjs»)«  of  st««1c  df  %h9  Qtttp&Tittiittt  @«ou?ltle8 
Ocmpnajr  of  ^i&h  Swlft  «ts  «  dir«etor»  for  tbe  fr!«i«i^l*at  inAa  ualawf^ 
porpase  of  9f«%tiBg  mad  atftint'^inliag  a  faXa«  %»d  fictitious  omldurt 
valutt  on  the  omplt^  stook  of  tli«  •wipftiagr;  Ithe  puToUse*  of  atook  of 
the  Middle  ^'^est  UtHitics  0«mpmar  by  %li«  Oorporatiofi  S«cu7lti«« 
<l«apiiiiy  for  th«  fz-audal«at  tiM  xssljtvfaX  purposft  of  Qressting  aad 
amintal&lng  a  f8il««  ftBdi  fietltious  v&lu*  of  th«  eapltsl  atook  of  the 
Iflddl*  l«st  ll'tiIUi®8  3oai|>«ayi   the  unlawful  (»xeli«itg;«  of  trmlunble  stMlM 
l9y  the  3«ou7ltl«8  Ocs^i^aiay  for  stooks  of  the  XasiiXX  utilities  OoM^^nr 
«f  »G  vi^ufi«  ead  foT  oth«r  alleged  uxU.s.irful  dl«ftllng«     In  tk&%  mmtt 
there  w^-9  ne  showli&g  thiit  t«ift  profltad  hy  %iiy  of  the  tiras«AQtlefUi« 
mnd  It  vas  ^eld  that  sXthmigh  the  elAla»&t  might  wftive  the  tert  a&d  tni 
la  e«»»t7ftet»  he  oouXd    only  do  «o  In  enee  of  the  **en7lehaeat  of  the 
%ovt  feeeer  enD>n«tlBg  froa  th€  toTt  oomsltted  hy  hlat*** 

Plaintiff  eltee  the  o&ae  of  floftovajti  ▼•   Purtell.  aig  111. 
it9»  M  suetmlalng:  her  poeltlon*     Ib  th-^t  o?«a#»  the  d«fead«.&t  v««  la 
oohtrel  of  e  auMher  of  oorpo?  tlons  engaged  In  the  Te%i  etta^te  husineee 
ead  the  owney  of  h  note  and  m»Tt§»^9  for  H,300*00  hed  turned  tfaea 
OTer  to  the  defendant  for  eelXeetloa  «ad  riilnnreetaient.     the  defendant 
onidned  the  note  mnd  &pproi^rl«ted  the  money  to  his  own  uee,  end  for 
tli^t  fe&aon  alone^  the  3ujHrea»  Oourt  eust^lned  e  ;}«id{piieat  ftg«ln«t  hl«« 
fhie  eane  l«  In  no  eenee  i%«%]ntii«l  to  the  oaee  «t  hntm 

In  the  Inetunt  eaee«  the  tatdlepated  teetlinony  lo  to  the 
effeet  that  plaintiff  ToXttntaTlly  loaned  her  bonde  to  the  eorpor^tlon, 
land  Ineofar  na  It  fttpeare  front  the  reeord*  def^mdiint  %t  th%t  tiae  hitA 
nothing  to  do  with  the  trane«tetion.     Plaintiff  h»d  been  an  aegeol^te 
with  MoButney,  throiii^  when  the  d«%l  w%e  nade«  in  another  brokerftge 
offioe«  end  the  reeord  ehows  oienrly  th«^t  thie  dtml  wna  m4)$  thiMim^ 
a  nan  neaed  h»p9T  of  the  defendant  oenpiuqr*     tliMin  the  reeerd  ae  it 


diif.t  t«  i©©f»  £»■■■  :'t  «  a«i^i«;f«i»» 

@»»;c^  t^dt  Hi     t-$aiijs^  lattraiflif  &»3|9M'?  r^dto  %^t  1mm  ^^s^Lftr  m  te 
.lit  &itJ?  ,i^ii.  ,  mBi»  »«»  «9.*i»  t^i 

Sgm^dit  «fc.«ffl  aa«  XJS«fc  »Jt«ft  tmdt  xXx.ml^  »<?»dt  t;.i;se^t  *rf*  Mitu  »»«5l*^^ 


i 

st%lid«,  »«  o»n  it.]rx-i<r«  at  aod^lber  $&ia«lu«i@n  %!»(!;»  «]»mt  it  fulls  %& 
«»t«bli«h  a  lls;s»liity  ©n  tfe®  part  ©f  Ko«p»«.     'f}»«  jud®@«ttt  ©f 

th«  airovtlt  Qqvt%  of  a©ok  Se^nty  ia,  tfe«y€for«,  3f«v«»»«{l  isad  tluK 


8 


Xft  «»  MatteT  of  THS  IStAff  OF  W.  E, 


(oiAlBt&nt)  Api-e 
▼• 

(S«f«i>i<lRnt)  Appellee.  )         /W  i/  O    X«>A«    U  X  O 

II?!.  imttm  mcLi  nm^xftm^  ttis  oviuim  or  tsi  gou-^. 

Olstimaa-I  ftftpemls  frea  a  Jiadg:»eat  of  the  Olreult  Qtmrt  of 
Qook:  QDntntf  diemlloving  bey  elsiai  for  the  sua  of  |3«I05.00  iigmlBet 
the  eetinte  of  t.  S.  fthodet*  dleeeased.     A  he':(ring  oa  tb«  oIaUi  «»« 
liali  in  the  Ol:reuit  Oourt  om  eppetl  fro*  th»  Fx«1»ate  Oourt*  v1eie:re 
it  had  there  !»«ea  die^dlo^^d.     Tite  olela  doneists  of  v^rioue  Iteatai 
4f  eftlery  AUOjied  to  !»  dK^e  olRlauftnt  froa  the  tlllATd  @0!»^Aii|r«  la 
vhleh  eoa^mnsr  the  elmliULnt  aad  the  deoedeat  v«r«  rmrtnete,  the 
partaerahii}  is^eginning  trith  J%miA37,  1931,   Aad  end&sg  Ootohe;,  19S&. 

Atta^ed  to  and  aede  a  pert  of  the  elsila  filed  la  the 

Fi*ol»ftte  Oourt,  ie  %  letter  froa  the  deeedeat  to  the  ol^iniAnt  dmted 

(NtolM»  33,  193i,  vhidh  la  s«  followes 

«ll*»i>  Alloet 

Z  he]«h]r  gif^e  yov  ajr  half  interest  la  the  willard  Oo. 
without  ohilf'tloa  OT  debt,  thla  interest  to  dete  fToea  Oot.  2B 
aad  ai^  aad  all  del»t  ap  to  that  tine  to  he  see^aed  hjr  the  Ysader- 
eigaed  ead  I  aa  to  have  all  ooUectloae  G\«tet«BdiBg  ««  to  ditte, 

Toure  ^lae* 

(^gaed)  ^.  t.  i^hodee* 

Th«  aeooaiA   hooke  of  thle  ps.rtaex'Ship  irere  latrodueed  la 

eirtdeaee,  »ad  froa  these  it  appears  th%t  ia  Jsimftxy,  19S1,  under 

a  he^idiag  eatltled  "Beoord  of  iHirohfteea* ,  tn  eatry  of  the  words 

*h,  «.  Sohaefer,  Qheaiot,  $m.OO*  »%•  aade}  alee,  tha^t  a  elallair 

•atry  ««e  aade  eaeh  aoath  ia  theee  haolui  under  the  eiyae  he&diag 


4- 


«fti€ 


^ajfalftiS) 


•Ti 


Sid  .A.I 


t9MlM90  a@«30I«^4  1«  Mum  9df  tQj  al^Xo  x^  Tjnat^^Hu^Ji'^    ^;jn....ov  ;^l~:>v 

«d8«  «sJti3ie>  »if#  n&  s^if^^it  A     •i^ft«e«9«i&  ,»i^«i^i^  .«   .t  1;e  ^I'f^ts*  wilt 

SMi»rf*  ,#it;joO  ®*B^«i5  «<#  »oi£l   l»»qfi»  so  JhttroO  ^iw^i-ii'  »«tj  ai  bxai 

•SSCX  «79dot«o  ^ito*  &a«  «X6ii  ,i|prjunB«^  Atim  3«iaaig*«f  qiilBTMiJhi«(r 

»«i:i^  iai  hmin  aJt^Xd  tuft  t9  #vi)4  »  NNw  Aim  of  AmNi<^>S's>' 


•«C--.--     ....-   'v'  J^flM»M«e«  *tf  s- -     .    -•    .-   -..-    -- 


ftosif 


:.    fiJ'XODah'*    fc^id-i*ti*  tg*t^toet*j£i,  » 


x»UMi»  tt  #i5rf#   »<»X«   itftM  6*»?   >'a"-..vSdiJ   ,i^«X««d»  «1l»tftl^»8   .»   •** 

jfl ^h^aff   fur       ">'  '    "i^lWI^   Vlifootf    MlM'^    " "    ''^-♦f»<*««    rfna«i    ftLiiiB    »««    *~«  ina 


T»Tylng  a«oyi»ts  yvimliag  frca  #SO«O0  %«  I70.00. 

It  Is  adttltted  tlt»%  t&«  letter  Tet9TT9€  to  la  tM«  ol«l« 
flled«  4i»t«d  Getober  3&,  193&»  isi»»  irrltt^n  iqr  the  d^««d«nt  aad 

r«!0«lv«d  i»y  th«  ol^lsaitt.     0I«i«A»t  avers  tti^t*  »•  jmrtnera*  9be 
«i{id  ci«o*<£«tnt  »«7tt  la  l&u&iae&a  \m40T  th«  aa»e  ef  tbt  ^fllXard  Ooaipa»f*l 
th^itt  bjr  the  Iftttef  wirlttea  to  hitr,  th«  deevdeat  «lie8olT«d  tbe  p«rtci«f>- 
ship  and  a«tati«e4  fmd  ftgveed  to  ■ptt.y  »ll  the  ielate  of  tbe  pftrtaerehlp} 
tbat  her  oXala  1»   fo?  a  deist  it&m  the  partBevehlp  to  the  oX&lffiAat 
Oft  aooouat  of  9».l«^V3r  f&t  B«!ir7leee  rendered  to  tl«  ^lll%rd  Q^npAny) 
thi&t  the  letter  of  Ooteber  ^&«  1935*  oonstltuted  &.  settleaieat  of  tlte 
Aoaeuate  het«eeii  th«  iMirtlea,   9m6.  n  prweise,  by  ^««deat|r  to  paf 
the  debte  of  the  p«rtB«rahlp,  vhieiL  Inoludee  the  lte»«  idtiob  eb« 
aXaim  the  booke  lbdlo»te  to  be  the  ate&tiate  of  mlrnvf  due  her*     It  1« 
lasleted  by  the  repr«eent -stives  of  the  eet><!te  bf  ^to^e  tb»t  tbee« 
]^tatloiui  fti^e^rlBg  oa  the  beofce  ne  pvoAabed  m  evldeaee,  do  aot  ahtm, 
or  te&A  to  8h««r«  tbmt  d«ebde&t  hnd  agreed  to  psiy,  or  ths»t  he  was 
ladebted  to  eXstlamnt  for  «i^  sum  i^%t<rfbY» 

the  ipartaerehliP  ngxeeffieat  betveea  th*  parties  «m,«  entered 
Into  on  l^y  3,  1831,  for  the  porpone  of  eaga^ng  la  the  Aanafsoture 
sad  sale  of  «m  eye  eoeoetlo^  and  it  w%8  agreed  th^^t  ei»eh  of  the 
p»rtl#»,  ^lf99  ».  sobaefer  sad  ^*  S,  ftb^ee*  tbeitld  oira  «  9m  half 
latsreet  la  a  eertaia  foraula;  tbi^t  i%bd««  pU.d  late  the  pftrtaerehlp 
oertftln  i^pomstloaal  aoaejr  tmd  mXw  ftgre«d  to  aid  m  the  psroaotloa  of 
the  aaaufaoture  aad  issle  of  thla  »rtioie,  sind  the  letter  referred  to 
fr^a  deeedeat  to  eli^laoat  was  «rrlttea  abortly  before  deoedeatU  desth* 

A  voB^a  »lt»eea  teetifled  to  the  effe«t  th®t  abe  also  w%« 
eaployed  b/  «be  fliJ»«  dwipmy  fra»  8«pte«b«r,  19S1  to  Ootober,  19S«S, 
airil  that  her  duties  ooaalsted  of  eelllag*  peeking,  labeling  sad  book 
work  la  oon{M»etloa  *ith  the  buslae^a  of  the  partatrehlp.     fhlo  wltt^iee 
Identified  the  books  of  the  Vlllard  Sotmatf^  and  testified  tbmt  ebe 


tot  mm'  mMtm  s«Jt  tnuAi  t<|«»K-*  «|i:tl  ,it?«fi««#o^  l8fl;i«H.'i.«Msj  im»  of  i^« 
«06«0f$  »l  D0*OII  «iM»'xl  ifuauaisrx  «t£tu^t«.^  gaixxav 

was*  ,ai®«?T«(a  «j8  ,*?rf^  st®V!f  tfiusBi*!*     ^ttsmdsXo  ^tii  ttf  totviwrr- 

'^qltivs^tettm  «<$^  te  ftti^«l:<  «^#  ii«  %m  ol  M^^gn  ^aix  l»a«iniAiK  haa  qitf* 

ir£U8«ii^Ii>  9«f^  «i^  ^idmLwmi'tm.  ^^'f  «wct  t^afe  «  tot  ftl  AlAift  vtd  «r«i{# 

#t«*«t/»rf«f  »«»  tf««  ''•©'*  *»««*«*»  o*  fee^^tftlwi 
|^»f»*a«  «*♦  ii»i#n«q  erf*  fl»*w#»«r  ««©«««u«  qsmxmiTB^  9jiT 


s 

hnd  •XAfltiBCd  then  ttpm  tl««  to  timt,  lia4  aei^«  •««»  of  t}i«  «fit;i9s 

tb«  OBtrle«  vere  ORd*  in  th«  uaual  iu^  ordlBaTf  oqix79«  of  lHJci&e«» 
mmSL  v«r«  tFud  aad  0drt«ot,   aM  t)i%t  they  oonstltutvd  n  tfmplttt 
r«««rd  Gf  th«  flllard  Qonpftiqr  froa  the  tlisf  It  ««$«  utarttd  tmtlX  thtt 
dftmtli  of  tlt«  de««d«at;  tlsk^t  la  Jx>Xf  9t  Aoguat^  I@31.«  th«  witB««0 
bftd  a  «(»aveys«»tieiA  vith  tl&ft  deoadiittt  at  his  offie«  «t  30?  Scnrtb 
lil«hifaa  Aveiiuft,  at  whloh  a««tiag  tho  olitimftBt  »»•  ft7«««nt»  aad  th««t 
th<i  d«e«d«at  t&«7«  told  tl)i8  irltB»««  uttifit  oht  ohcnjild  do  in  oemteotioa 
vith  th«  baolness  ia  iihieh  olaimant  ftad  doeedeat  w«r«  s«rta«x«» 
This  »itn««s  further  toatifi«d  th^t  Hhodoo  had  &eo«3«  to  the  l>oolet 
»t  «ill  tlatffs  durlag  hia  llfetl«ii||  Aad  th%t  the  wltnesss  h^d  »e«a  hla 
laspoet  the  hooks  at  let^st  oaeo  or  tvleo  «%<3h  nonth»  and  th^at  ill* 
h«d  a«v«r  heard  HHodfta  mako  aay  ohjeotion  to  th«  itown  r«forr«d  t« 
la  tho  ol&l«  fll»d{  th«t  ilhodeo  pftld  mil  of  th«  hili«  of  tfo«  partner-' 
ohlp  by  his  eheok^  %Bd  th^^t  during  all  thoso  tliis«««  tho  witn#«a  llTod 
frith  tho  elAlaaat  at  SIS  Dlvoraoy  F»rkv«y.     She  !<a«o  testified  that 
tho  entry  apt>«arlng  In  the  hook««  *A,  f.   sohaefer,  fSO.OO,  9mm»Tff 
1931" «  sad  the  8wb»«QM«at  eatriee  ip«r«  aoetly  in  the  h«tadvTltiag 
of  the  olsitiimt*  hut  that  tovit  of  theis  trere  in  the  haadirritlag  of 
the  witness t  thjit  at  the  tl«i«  the  entries  were  a^^de,  thodes  told  the 
vitnees  th%t  these  itews  were  to  he  eateired  every  ooath  to  Mrs. 
Sohftefer*s  eredit;  thnt  Khodes  told  the  witness  thst  *he  wanted 
Mr«»  3«liaefer*e  enXaxy  to  seottaifulAte  i^«n  he  gsire  w»  the  first  item 
the  flret  tiwe  to  put  ia  the  hook««<  and  th^t  his  purpose  uma  th^t  he 
wet) Id  laiew  th«se  iteas  to  aeotisylate  so  thftt  they  might  <!eouBt  to  a 
Sttbsttiatisl  s«MU     It  is  also  ia  evldeaoe  th^t  during  ail  these  tisMtSy 
^od««  wffls  ^yiag  the  reat  for  the  apftrtsMmt  where  the  ol'&igmnt,  he» 
son  and  the  witness  Jaet  referred  to,  resided,  &ad  where  the  teiainess 
of  the  partaership  w«s  trsjaw^eted,  tad  that  SOioAee  ^l»9,  duriag 


if 


»»it-  'i  ^imki  <»t  9isti  aM>%i  -^snii  &^^k»i&%9^  bt 

tf^sismffti  »CO.<.OSi   ,ir»1:«jBifr;      *      ,        ,    i&ts^  %Af  ni  jpfj.  '  «'rf? 

J®  cif  imm.m  Ji£ai«:  "^^(W  '.:iiH-  ««>  »■>(?  '   ' -''  '"""■' 

^.-(.Hi;.!'.  *,£*«Jt«  «««,haif?i   *,R£IJ  t«S.a   »M:  itl"*!^*?   »d:if  lo 


4 

kit  «90r9tftXT  la  i»netii«r  ^sl»«8«  whXth  imsa  «atlrfX]r  »«pa¥mtt  ftad 

4iv1tiaot  fVMi  the  pstTtaersMj?  ^ttlnt«8» 

At  X^  tlfltf  tM»  pmwtmtnhip  «mtt&i«a»at  was  •atex^d  into* 

tin*  rritt«&  OGOtraot  aftd«  1»«tv*<rit  tb«  pstrti#s  ttkovs  th^^t  ftnijr  »otioi» 

pate*  pyoflto  fro«  *h«  tjM«»t«itlng  w«irt  to  fee  dii^iited  e^unlly 

1»0t«««n  t)i«  Qlaiimiat  ttad  tba  d«e«<i«nt*     There  ia  nothing  to  i»(lie»tte 

thnt  it  «r9«  int«ad««!  tqr  this  asv««9i«nt  that  th«  elalai«iat  should 

r«9«lv«  fltnythiBg  fuirthd»  th»n  her  slvsTe  ©f  th«  pro  fit  a «  9nA  a^Xmrf 

!•  not  msntiomtd*     ^  eon«lu^«  fraa  th<»  x>«F<»d7di  thnt  the  trade  aant 

of  the  ftrtiole  whioh  the  partnerahip  int«>nded  to  9»mtfnotuTe  %ad  sell 

««■  «*|«-iJ^dt«     In  A  letter  written  hy  the  <lee«d«at«  Bhodles*  to  the 

witsMse  eheee  ti^stiawiqr  le  hereiahefore  vetavrtA  to*  dftted  Septeafoev 

13,  1^6,  hy  the  teTus  of  whieh  it  m.M  eug^geeted  by  the  deeedeat 

thftt  the  csployaeat  of  the  i^itaeee  by  the  partaerehip  he  t#r«ii»tedf 

we  find  the  foiloviagt 

"Z  doa*t  know  «heth<?r  ot  not  y<»i  Uaov  it  hut  A.lyee  Col&imeatl  nad 
I  eeaeider  you  one  of  mit  "twfet  ffleads  aad  the  ri^t  axm  of  th«! 
•  |(»|ii^S7  business,  hut  oa  looStia^  nt  the  o^eh  reoeipte  s^ad  hills 
pAjfable  it  shows  up  like  a  wildcat  Xhn%  it  Is  not  aoa^thing  you 
w«At  ft  frieiKA  to  hold  oa  to  hut  so»ething  you  waat  th<<;t  friend  to 
let  loose  of* 

"we  eejDt*t  g»  oa  forever  spending  tax  ©oney,  your  salsiry, 
aad  all  the  other  owerheud  frtiea  only  half  or  a  third  of  tb»t 
asKHjat  i«  eimiag  Intok  in.     I  believe  you  have  oade  up  ymir  aiad 
that   *I**tA37  Is  too  slew  at  seller  to  ever  devote  «ay  grett  iwHwrt 
of  ^dvertislag  to  it  unless  it  ia  with  a  line  of  OiOSttOtiGS.  *** 

It  has  eoae  to  n  point  where  we  mmt  realise  thr^t  year 
before  last  X  aoooivted  a  lem*  of  over  |30r»0  %Bd  last  year  n  lose 
Of  over  |S(X)0,     It  00  happened  that  it  did  not  hurt  esueh  beetuse 
I  h^d  tm  outside  ixkoooe  from  the  ooatests  that  was  ellowiag  se  to 
9¥»end  this  aoaey  ia  the  hopes  of  building  up  e  business  that  would 
live  nfter  the  ooatests  had  died  out.     fhea  V.  f.  dlod  sad  I  w!>ts 
siok  at  the  tiae  without  ktiowlng  it.     Alyeo  hee  kop»t  you  posted 
oa  ay  eonditloa  froai  iisy  «ad  you  know  they  do  not  aeea  to  fiad 
the  trouble.     It  would  be  very  foolish  for  ae  to  go  ^©ad  «,ad 
aeoept  a  yearly  loee  of  SI^OO  or  14000  beomise  I  have  to  wwtoh 
out  for  sgr  owa  f\>turo<ik     It  is  goiag  to  be  n  pretty  hard  job  for 
ft  ana  of  ay  ftge  to  do  it  tialeae  I  stiek  at  riot  ly  to  ay  own  bueiness.* 


'-.»ifB  Tifcif  flr*rf*  ir9rf*if:t?t  ^jiiSif-x*!*  «:4^i*ij?*'i 

t;.  ziff^    cf    '  ■  <-itf^:m  »^#  d^lif:^^  ♦iolt^.f?   »j1#  Its* 


>bis  I© 


L 


'Hy^iSiJljd    U- 


s 

tM«  Qiala  is  pre;iio»t«dl  wts«  written*  ^«re  «r«r<»  ger^Tfkl  ssmXl  it«a» 
du«  by  the  p^rtntvahipf  mnd  «tlier  samli  mm»  dtee  sad  »«?liig  to  it* 
nnA  tm  eoaelude  ttom  the  ^lieXe  T<p0ord  thmt  the  deoedeat  liftd  nothing 
farther  in  aind  than  theae  ite»e  i^en  i3«  wrote  tliis  letter* 
IMeedent**  letter  te  the  witness  deted  SepteaO^er  XZ,  X^m,  herein- 
before referred  t&,  oX&nTXy  ehovs  thst  he  intended  to  ti^ke  no  further 
outlay  in  eofuieotion  *ith  the  wBKlertaikiag, 

iieth  the  Frobate  und  Oirmslt  Omxtt  heard  end  saw  tlie 
witness  for  elnioant  «9ind  exiijaiiied  the  deeuaents*  end  wftt«  in  n  better 
peeition  to  pane  upon  the  ^SM.  SiMJk  ^^  ^^^  olnin  end  the  eredibilitf 
•f  thie  one  vitneee  thisn  ire  are*     ^e  ;»re  of  the  oi>iaien  tbnit  «e  are 
not  juetified  m  dietwrbing  the  finding.     The  J«df«eat  ©f  the  airevit 
Court  of  Uook  wounty  is«therefore«  »ffirn«d. 


■am'  ^M* 


.    ,      .4iii.fe?^ 


Oft  Afpesl  of  3*VI0  !*•  asT«A1tll«  And 


00OK  aet/stT, 


I295I.A.  619 


m.  ^stxoi  fiAs.i  :»y;.i¥ir!,m9  tits  (k?umu  or  fi^  oo^wr, 
tills  i«  ma  appftaJl  ^  li^vld  f«  Sttrntaa  naA  Alberta  B.  stesTsa 
fro«  «.  d«<nr«9  of  the  @ivp#Tloy  Cieurt  ef  @«>ol:  Ooan%f,  ent«t«d  in  ^i  feris- 
QlAAttre  pro€i««ding  Inet lifted  b7  th*  0t»t«  JittttMil  i.lf«  i«9Ut^iio« 
0«ip«iiy*     fl»«  tifuat  deed  lnToXT«<X  i«  d^t««9l  A|>Til  1,  if^«  tmd  v^^s 

!>•  St*$ira«  !»n4  &ll>«rta  E«  St«i«]*A««  bis  9if«»  lojr  n^iek  truiit  d««d  «lt« 
pr«BiJl9««  4eseTtlx»d  Ultersia  ««re  ooavtyad  to  th«  Oody  tmi«t  doa^may* 
'K«  tWiBtt««|,  to  a«ettl«  thff  f)9yai»Alt  of  r»  in44f|ni«dbB*«9  9f  H^^SOO.OO* 
wltk  iat«TetBt*     fb«  iitd«bt«diieca  was  4nrldea««d  by  a  i»rit>»ipa  ao%« 
»nd  »  »«7l«a  of  lat«7«at  ni»t«»»    flis  pl,aintiff  l»  tha  awaav  af  th* 
wamXd  porkloB  ef  tlM»  it^aMadaaaa  vUlali  tb«  truat  daad  »«»a  gltrsa  ta 
8«aiira«  «iiid  aa  fa«»tiaa  is  r«4aad  %»  t«  its  rigbt  ta  eniat<tla  this 
proaaadiag.     TlM  Risitha  vata  ariglaally  «Rda  paTti«a  daf^^adaat^  isat 
vara  l«t«r  dlaalasad  froa  tliia  praaaading.     lamaa  ««ra  jalatd  ea  Iba 

ooaolalnt  i!i«  ftaaadad,  l^a  anaveY  af  tha  sta^roaas  ta  %h«  a«(iipIalAt« 

Norman  A. 
aod  tba  ana»ar  of/$tlXvaU,     Bath  slaiatiff  mA  tfea  ttasriwaa  alaU 

th»t  Soraaa  A*  Stilw«Xi  had  ftawnaad  aad  Agread  ta  pay  tk«  debt.     Tha 

•attar  wna  r«f«rr«d  ta  a  Maater  ia  iSb«a<wry«  ena  tb«  avidaaoa  takan 

befora  hlai  (thutwi  tba  fallaalag^ 

FrioT  to  J^namrf,  19SI«  loinw»  it.  StiIw«II«  «  dafaaiuit  la 


iilif'i 


,vt; 


exd.A.i^es 


•  »i*iI-Sli3;-'-::r| 


ari*  ib*i«jv  .tmni  il'»i.d»  f*  «**!«  •i'^  ,«aw««i#fi  tH  9$^i»iSl^  &:i  ■  ff^inf?.-^      . 

.A  nBimoH 


en  th«  property  1r*©Iv«S  for  tsi«  sum  of  tt8,13©#     I»  fc>l»x«ar)r«  X9$X, 

th«  st«»ms««  marl  the  '^i^tlis  o^nv^ysd  tlt«lr  Interest  in  thd  f>rep«rtf 

i©  St i  1**11  ft-ttd  «if«««,t»d  ««d  itii^®r0?i  t©  v»is  »,  K^srirwiity  dted  «iil0lt 

oottt^sins  the  following  r^oltsJLt 

**Su6ADet  to  ap«el&l  fMiMi««wn&t«  and  «¥»«elftl  tftx««f  If 
«iqr«  n&t  <H»nflr««d»  «ad  to  t^x«s  for  the  ye>«.ra  1:>^S.  1918.  ll^d 
aM  IJlJSlt  s2Kl  3ul»|«ot  dlBo  t*&  tr^.»t  4««<lt  di-ti^^  »prll  If  I§38,  anA 
rteiMNUid  AjprUL  3$,  1^»  «.»  deeoauiiit  so.  1000S407  w»4«  Iqr  Jf«»A 
§•   iath  mad  ]ltt«1»n.ikS  «Rd  l^iirld  !'•   St<»%rna  nm  viftf  to  So^  Truiit 
QwKm^t  te  te(mr«  th«lr  l@  esot««  B{»««  1  to  15  f&t  flft««a 
hvmknA  ioll«rs  @»Qh  snA  )N».  1&  for  forty  sIk  tiious^ad  dollisrs. 
(Ia«  on  th«  first  &f  Mj^roh  <»ad  $ci^««l9«r«  1951»  1S>S3»  1933,  1934, 
i93S,  1936*  1937  s»d  19!^.  rft«p«Mitiv«ly«  with  lniti?r«8t  fr«ii 
StftMbtr  1,  Idas,  ;^t  S-l/?f  p«r  unmai,  T>»|r«t^l9  S9iii-»««tfaiy«" 

Prl«  t©  th«  o©nvey«ni>«  by  tft«  ^t«9rffii««  nmA  ^»tli«  ©f 

ttMHir  l&t«rett«  1«  tJse  property  te  itil^ll,  %ibi  ftf>fftr«ntly  nfttr 

«&nv«T8s«tio-na  %«t«««ii  thwp  nnd  etll««ll,  Ssvia  f*  $t«'«.m»  r«e«lv«*i 

a  l«tt«r  froai  Stil»«ll  in  ^ioli  StiltMiU  •iiggfftted  t&  StetMraui  tlii«« 

I&  ▼!•«  of  th«  h«?iry  exp*n««a  fttt%ohft^  t©  ^«  nmlnt«aftB««  ef  t]i« 

building  oa  th«i  pr0©«-rty  in  ^©-ftloHt  »%A  thst  s»  thsr*  ^er«  ae  fwa^ 

l«ft  fro«  the  l)Moa»  of  the  Isulldlng  to  aeet  the  t^oxee,  together  vi^ 

interest  oa  pnyaeate  eaturian  la  sprll,  133^,  thti^t  if  the  ^e^raeee 

moA  Bathe  deeired  te  do  eo*  they  ehenia  eoDvey  their  intert&ait  la  the 

l^r«aii«<^«  to  itilwell,  aad  «h4»t  thea  h«  would  a^mtt  te  Aa4  weolft  |!ey 

All  the  tAxee  for  the  fm^tB  19SI«  19^9*  1930  nvA  imi,  and  aM«t  the 

flret  ttertgage  4be  AptiX  1,  1931}  ftXee  thst  he«  stilwell,  wmld 

reerrnage  the  reate  »&i  e«e  to  it  that  -  as  the  letter  etitteii  - 

*the  building  wml^  he  pa%  ea  »  o«rryi»g  proposition,  nM  ftfter  all 

tAxes,  interest  nud  gfe|wy— ate  ere  imld  la  fbll,  I  eeuld  «irrfta|^  to 

oeoei^  thle  croperty  haok  to  yew  et  re^eoa^^hle  tsraat,**     atetrae 

rejected  thle  offer,  &ttd  it  ie  $tillwell*fl  eoateatloa  thmt  it  »ae 

fia^illy  ^%«re«4i  hetweea  the  pertieo  th^^t  t^e  ovnere  of  the  equity 

eould  oonrey  all  their  lnt»r«st  therein  to  stilwell  for  the  sue  of 

|4,ai0«d0  la  otteh,  ead  that  la  eddltiea,  ttllwell  eotild  pay  the 


■  ■'■  '.;■;;  ^.iSs^    ,''  -  ■  .  •         ■   'tot    M* 


lifri-  «<tj  ;?;.;■  im:;.    ,a«i  ' 


3 

b«tlft&e«  <!u«  on  89tM  tm  t»o3c*«  im  t)x«  p7ttftlse««  t»f»tli«T  vitii  tit* 

b^9k  lax«fi  Kti4  %«i07u«<l  lat«re«t«     Th*r»»ft«i>f  lb*  Kt«!iiirn«««  nmH. 

Uk*  Mtha  ftxtouttfd  lit  vmrttmtf  d««d»  oo»nrii^iBS  ^«  pvermttf  t»  s%llw«ll» 

1»  eoBflidttymtl&n  of  tlft«  •xp]r«s«««l  saa  of  tXO.<^  «Bd  otiter  geod  tad 

tnxvtn.  If  aay«  aot  «ehiLflr»»4^  ^jkiS  te  tftirets  foir  tiM  3r«.«i3f«  iifif  l^SH^ 
laSO  and  li^l,  aM  »til»j[e9t  to  the  t»xst  4««d  IwrolYOd  In  this  foro* 
oXotmro  proo«e^l»g«     In  this  do^MOst  It  !•  r#ei,ted  that  mt  tlimt 
tiao  th«re  «%s  ft  1>%I&&0«  dco  oa  tho  prlaeip»l  <i«M  of  |4€,0(X$.0O« 
tOf«tb«Z'  wltli  tbtt  sngteiKts  <tu*  o&  «  »«rie«  of  ufip«id  Inttreiit  s^tot. 
0a  ffs^muaj  ?»  3.931»  sa  ftgroosoat  imui  ont$r«d  into  botwtea  th«  i^X'tloii 
to  tlie  tT«a«^otioa  eentalnlttg  n  rooitation  to  the  of  foot  tl&«t  1^« 
^tb«  mad  0te-stirao«o  li:»d  soM  tbolx'  o^^uity  la  nad  to  tito  pmp^'ftf  la 
q«««tlon  to  ttlJlweXIf  «»d  thnt  uadN»t  tlio  «4|2««nBat  of  »mi«»  3ivld 
p,  $to»fiio  »&il  ^leasn  St««ras  m^  tmrm  oatitlod  to  «1I  roato  ft^m 
«nd  !%fte7  M@ir<^  I,  XH^l;  tb'jt  ko  Mrtaia  toaniato  living  la  tbe  p;««lt«« 
aoro  tadiobtod  to  QnrXA  P*  StOAno  i%ad  ^«»a  9teanui  m.th  for  ^ok  r«at* 
It  «ao  sgTOod  b«t«««a  tito  partleo  thnt  they  olionld  h^v*  tb«  rl^t  to 
oeiloot  «iX  y«at«  dtio  prior  to  IS*r«ii  l^  19SI»  sad  t&^t  ia  ft»rtfe«r 
ooasidi»r«tioa  of  tho  oosToymaoo  of  tho  pxioipwtf  atiivoll  «fi*«o4  tlM^t 
ia  o«»e  it  idiottld  ^ooao  aooosoftty  for  D^vldt  h,  st«»ira«  %ad  ^loaa 
itoftriw  ■a&tk  to  ouo  isuqr  of  tho  toaoato  for  ouoh  b«oJt  root.  Ho,  itil»oll, 
wottld  tura  oTor  tlbo  Xokooo  to  th«ir  jittoraoy  oo  tli^t  judgooat  tty 
ooafooolMi  ale&t  t»«  oatered  agalaat  ttie  tiMato  fov  nil  roato  duo 
tlioa  prior  to  iti^ro^  I«  ld3X, 

It  i«  to  iw  aotod  hero  that  noithtr  ia  tho  w«irrsaty  d«od 
froa  tho  ^Jto^rasoo  «ad  Rstlu  to  stiXvoIi,  aor  ia  «^o  oontmot  oattrod 
lato  botw«en  tho  i^artioo,  io  th»r«  lay  iaagissifo  to  iadiooto  th«t 
atilnroU  «,««j«od,  «M  AgrO'Od  to  pdef  th«  firot  wirtgago.     iia  uadatod 
doouMOnt  oiipwd  ^y  StilwoU  ooat^iao  th#  followiagi 


< 

^^mi  ,t«SX  »"t--'5.r  ■•rfl   -r^t  «•*«♦  «♦  L^is   ^fe«!irtitii»»  1«B  «tKtt  ti  «»•««# 

"'  $»ti»^  ■       .     .  .  ■•■;/g0I» 

,      .        ,  i-^  *<?**  j;«wridjel-  ....    ^;i,i:-T 

8S«Zsi«Tij  ».tft  iii  taiTii  afai^?«»jf  fiioimi^'  -    '       »  •  >#%«  lw» 

Sj'9».fe  X#a«t"S.*»  »4i  ml  t'^iliisis   t*il*  »^'».rf  h«!i.,fa«  »«f  a*  «i  IJ 


@ftl.  e&  %li#  ^x«   about  f  X,SO^ 


Oftili  31^  ^Ij 

I  thitik  this  is  ft  nigfi^f<«i3r  @ffer  '^.t  thi»  ti3s«  «tt  «li« 

«*yli«  f<m  »11I  ia^T*  !Sfoa«tblftg  sft«  t©  off«r« 

tirit«  #y  «3»ii  ««  flit  iisif  )i«B»«   Xrvl&g  f94%0  99  «t  t647 

71i«y«  «»s  idso  iRtro4i3<i#<l  la  tiri^eae*  br  St«»raa  th«  folieving 
d[90ua«ftts 
«1  til  «t|«. 


ZRt«S'est  es  11^ 

Olt«ll 

eftl,  4a«  9m  %%«  lb9W$m  ftlMfttt 

SttvlA  r«  0t«ftnui  t«Btifi«d  tk«t  th«  mBft&(i«7<itl«a  iMK»t«i 
%•  liUi  ^  9tilti«ll  for  thff  1»ulldiBg  mmn  th«  first  tturtgaf*  «f 

l^»&00»l>0»  tht  9«eoad  a»rtg«f«  of  $ae«lJO|t     tli«  ua2»ft&&  tftxee  for 
t]ftr««  feijrt  »»ouatl»g  t«  le^'tS&.OOy  bidft&e*  <3ue  on  uiitp«iidi  tax^t, 
flfSOQ«QOf  toft%fei«r  with  iatereiiit  en  tm  flret  awrtgiigt  aaGUBtint  %• 
Ilti83*^«  wiking  «  totaX  tf  1106* 498*  ft»<I  tli^t  tft«  t«t«l  <ioiMii^rfttl«l 
Hx  ^«  «oiKir«]r^e«  «f  tli«  prei»«rt3r  f»o«  the  st«^^B«#»  and  Itttlit  t« 
atiXwill  ««t»  $300 .00  iMir«  ttia»  th«  staimat  Just  ««»tlone<l«  or 
9X0i«8f8*0Q,     fb«  •vldtiio®  further  lOiows  tb^t  %t  tb«  timi  of  tii« 
diftilTory  ef  tb«  dustdt  @tiX9«XX  gav*  St«aras  »  elit«k  f»r  I4,J|30,D0» 
Tb«r«aft«r,   StUrtXl  r«l«i»««4  the  a««e&4  «artcag«  h»li  by  hl«. 

Oa  the  h««riBc  h«for«  th«  Matter,  ooui»«X  r«pr«n«atiiig  the 
Plaintiff  ««k«d  eeuMsX  v*prits«ntiag  tht  St«»ni9«t  whether  or  tu^t  th« 
8t««kri}.««»  eXftifli«d  th«*t  @tiXw«XX  %»mms4  mad  %^««d  t©  pay  thi»  fir«t 
Mortgage,  ^Bd  ill  r«fXr  »»uii»«X  f©r  th#  »t«arii»«»  r9plX»4^  "Ho*.     la 
th«  fta«iF«r  flX^d  hy  th«  «%«»»»«««  ik  stBtesttiit  i«  and*  to  th«  efftot 


♦       .if*  1  m 


.,^'-- ■'•"?#  fei^qfifc'  aft  «i^   ...,...,  *.s;*  ,00*^©*-,^  &t  ■^iHtm^  ««*«'-^k  'j--=  .,4jr 


s 

thi.t  »«  «.  ?»*rt  of  %m  e«ii»l*ir»-tt«*n  f©»  tfe«  c©avey--%Ree  by  tfe» 

StllirelX  a«sua»4  ftftd  agretNl  to  p«f  t3&«  lnd«M«da««»  9«miT^A  liff  tli« 
trust  #B«4  nought  to  'bit  foreolo3«4«  aeij^  further^  tti!»t  sfter  tli« 
•«sy*]r»»««  »f  *J«i  property  t©  $tUtr»ii||   3tlX««JU  »«gotl&te<l  mwA 
«eeur«d  frcNt  tbm  &wft»t9  of  th«  atortgmge  ^m  extetvsion  of  ti«w  for 
tli«  p^fmmat  mt  the  lnde1»t«4A»«4«  er  p?!^rt  %b«r««if,  «vai  tto»t  th«  ^y* 
wnit  of  tib«  l»d0l»t«(liMiss  was  •3ct«»ded  witltQut  the  cno«l«dlg«  of  the 
9t«arB«98»     TMfl  l«tt«r  •t^.t«m«iit  la  m«.^  u^a  int&Twmti&n  %ad 
lMill«f.     th«  Ktttorncy  i«db«  r<*pr«$«at6<i  $tilv<ilX  at  th«  %%m  tbe  d«ml 
ims  widbD  b«tw««ii  th«  §'ti»AS«tt9S|i  MHui  imii  ^tllir^Xlc  t«^«tlfl9<i  %hmi 
8tt«3riui  ftlt  tb&t  tin*  «iKp>«t<i«d  a  4««ir«  tiik«itt  ^til«i«Xl  aignsi»»  «adl 
•CfM  ttt  p%y  tM«  fir«t  a»]rtg;«f«9  ^^  ^^^^  ^til««U  d«elifittl  t9  dio 
•••     S«U««il  testified  t6  th«  s^^m  «ff«ot«     4s  t@  im  el%isi  tk«»t 
Stilw«ll  8««»«tr«4  an  cxt«iisio8  ef  th«  tia«  of  ^yatnt  »f  tlur  la4elit«d^ 
ttft««i  vithoiut  t%t«  iEae)wl«dlg«  Rad  measeat  of  t]^«  Bt«%3m»e8»  th«  rrl4«aee 
lAkowa  that  Stilir«ll  mtt«atpt«d  t«  s«o«r<»  vutih  «ixt#nsi0A  stad  pmi^  t« 
ilkt  ttortg»g««  thft  sua  of  |7S»00  %»  9,  «oasi<i«r»tion  for  sva^Hk  «xteii«loa» 
iMtt  tb^t  thortXy  th«r»afttr  Ifeo  aortgmg**  rotu^nod  tfeo  «?S.(>0  to 
ttil««ll  and  doolinsd  to  oxtoad  tho  tioo  for  tho  poyaoat  of  tbo 
ladoModaoow  ««eured  toy  the  atortg^ge  nought  to  toe  for««ilo3«d« 

It  is  aloo  oontoadod  Of  %ht  Stesmsea  thn%  8wb»e«?u«»t  to 
tlio  pwtohi&m»  of  thm  proaioao  by  9tilw«ll,  stilwoll  ©atsr#4  into  «n 
«grooa«at  «itli  th«  pXaitrtiff  vittiout  %h«  luaowiodft  nt  0o»««at  of 
Ukt  Stoarao««,  whoreia  and  ^Mt^hf  tteo  torwi  «ad  provision*  &t  the 
«»y%gag«  ««r«  s^ttriaUy  aatorod  umI  Md&fiod*     ?h«  nodi flo'^t ion  to 
vlii«li  pI%iBtlff  omIXo  mttontioa*  gftTO  tlio  owaor  of  t^e  i»$»tote<lBO0o 
IMwtt  oaA  oottiksrity  to  rooovo  th«  origia«I  indonturo  trustee  *ad 
opr^iiat  »  oaoooaaor  trastoo,  oad  g«y»  plaintiff  tli«  .powtr  to  ^laoo 
iaouraaot  oa  tho  proporty  in  i^wentioa,     no  urt  of  ttwi  opinion  ik%l 
thl8  ooat«ntioa  is  iritUout  laorlt. 


-fttvi  »jejf  iffjsfi  hmB    , 


%»■   *JH»«ir«N|;    'i-^    .,,.,...,0...,.,,: 


#«!(#  jff«ilSi<|9   Mi 


Y*-3f  »<?«'.• 


,.  -&tne»t9  Sit* 


fit*  mtttmr  tmt^t  %&d  tbe  o«istrt  4««9««A,  «li«%  tttlwell  wi«s 
Mt  p«7soa%iXy  IiA%i«  to  pfty  the  a»t«f  lu^  lH»tli  plaintiff  nM  tb« 

%%»%  pfftsesfcM  in  %b«  itu>t%iit  «)^»<i^«  wt'.it  lavoXTdd.     t%  w«fl  %h^v* 
iiMlated  t]i«t  MMi  R«iai«  ha4«  imduir  •ott»«h%t  sialic;  «»l7mitffi«t^a«««, 
tt««utt«4  eiad  tgr««4  %•  piy  a  m^x'tg^t^fft  Indi^btedaBaa  exietlog  si  the  Xim 
h%  n9mlte4  e^rtmXn  ptmpettf  fwwt  m  par»&tk  taaunA  Stoner ,  $tv^  In  pitsislag 
upoe  tbe  ^u^eclloa  a«  to  wlieth«t  er  aot  P«l»«  ]^«a  »«stt«»4  iONI  tM|V««<l 

'WMiSA*  in  tii«#t  pay  off  t^«  •i)t«u!t%x«ao««  %n<l  tleftv  th«  $»r«p«ir%]r  of 
»11  Ii»»ii.     Unl«9«  h«  «ntertftined  thl«  eitpt^rtatlon  it  «ottls  Imvc 
)»••»  folly  «»  his  part  to  h«v«  «a4i«  th«  tr^d*  «in4  t)ai4  aiqrtteiag  f<Kr 
a  4««<l  trtm  Stoii«ir;  but  thft  f%#t  tlt^ftt  h«  «9r|i««»ted  to  p«f  tlio 

aerts®.^*,  luwl  «Ten  p^^id  noevi  int«i««t  to  holdtrs  of  the  aaartfftgooy 
9ftnn0t  'bo  imXA  aof  fioie&t  to  fix  bis  poroosuiX  liiibility** 

m  t3si.iyi:  tl)«  ift-A^sufliga  of  tb«  !$ii..n.77@«o  S9»rt  io  ftpplionblo  to 
tlio  situation  preooatoA  boz-o.     It  io  roaoooftbio  to  aooaao  tbiat  vlMia 
itilvoXX  took  0T«r  tbo  ?90F«rty«  itio  int«Bdo4  to  »««  to  it  tin&X  tbo 
doUt  »gmiaat  tbo  ^voparty  «»a  paid  off«  Imt  «t  af«  ua«bX«  to  ^ijioovoy 
fyea  th«  r««o7d  tli«t  ho  aosttaod  tho  obiig^tioa  ^nd  agrrood  to  pay 
tbio  indobtodaooa.     la  oaoo  of  n.  dofioionoy  ^.ftmt  s«Xo*  of  ocvur^o, 
tbo  Sttsxasfis  iR>uld  b«  li«tblo  oa  their  noto* 

m  axo*  tb«r«for««  of  too  opinioa  tb^t  tb«  AootO'?  pt  tbo 
tapoyiov  Omurt  obouid  bo  nnd  it  i»  tf^fflraod* 


.'    ?     i...r»«lBfcfei»l'0«l"f«fi    s»f. 


»t  -♦^-afti  •  nAPftS  "^  ^  v^JBi  *S9  m.i 

Ifft*?  •$#   &#<rf|^«!  Into  Mi^Aii'^Ui»i   Uii\  ■■■  ^^  '^■^^   ^:<W>«1f   tijij  aw'jt 


398Xa 

cm  or  OMIOAQO, 


lOtlWf 


AltpCililt.  ^  ^^-'^      «         ^^^^ 


295I«A.  619 


MR.  jBiif  lai  SAW.  oKiiffsi©  ffi-i  &nmon  or  tm  qoc?^. 

i)«f«&dl]aat  v%«  oharged  vltli  "interfering  vith  %rr««tl»g 
offioer  utille  9«!^ai>  witia  wiking  tin  ftrrrst,  osuslng  n  aisturb^iao*  *  *   * 
ia  ▼iol^tioa  of  Seetlon  4X74  of  tUt  i«trlsed  Ohle?tg»  Oodc  ftf  X931.*» 
ant  it  in  «Xlag«A  that  th«  offense  wm  oosmltted  ea  JhtiM  Id,  1337  • 
A  trial  «%8  hmA  In  the  i^aioipalk  Oourt  of  Chicago  oa  Swm  31*  1.997* 
«ad  defendant  wae  found  guilty.     A  nusher  of  witneseeo  wer«  ppo^sed 
hf  hoth  the  Oity  of  Gljiloi^ge  and  defeadaat*  and  the  tine  fixed  %• 
the  d9te  of  the  oeourreaee  v^§  "Juae  i^h*'t     itone  of  thea  aeatioatA 
the  ye»^7« 

la  City  of  Ohieafo  r.  Sigaeona.   313  Ui.   hvrp,  «79  (Ahetrsiot 

Opinion) «  thie  oourt  enidt 

"the  ;)«tdf«ent  auet  he  rerereed  ^^i^.  the  cause  reoAnded* 
fov  ti^  suffioient  reftsoati  (1)  lio  OTidenee  ^n9  introdoeed  ae 
to  the  Tf^tuT  th«t  the  tlleged  violi^tion  of  the  ordin^noe  oeeurred. 

Thie  was  neooae&ry  ia  ord^r  to  prove  that  the  offenoe  wkh 
tt«iiatitted  within  the  liaitod  stt^tutory  period,     the  fmilure  to 
iBrike  this  proof  wms  of  oouree  an  oversight*  hut  without  this 
eTidenoe*  the  Judgment  o^nnot  atftad.     dasee  aupoortiag  this  view 

fjf  ifeaJsMiift  ▼.  msL»  i9i  ui.  Aj^.  wi  mJfifiEii  ▼«  fes,toi> 

178  111*  App.  388J  St^ig,  r.   Sattetbufgeg*  WTSuIpiT  1?,9:   feiner-| 


several  other  quest ione  <Kre  s>3reseat«d*  inoluding  an  «ttae1c 
on  the  oomplsint  filed,  hut  in  view  of  the  feet  th'^t  the  ;Jttdga«at 
trill  heve  to  he  reversed,  we  will  not  pees  ui»en  mnj  of  thea, 

the  judgment  of  the  uuaioipal  Court  of  Ohioage  i«  reversed 
and  the  oause  is  reatnded  for  a  new  tri^l* 

KKV%R$Sa  AMS  REEA1I0EO  fOB  A  l»f  fHXAt, 

mwsUp  P.J,  4M8  mm$  s.  9cuivi^8,  j,  ommn* 


io  Ttlt> 


\* 


T     ^,     ;'•'-. 
1^ 


A  T  ^. 

9  11  «  ±-      <-.* 


;^^-    ;f"^«oo  a^m^  tinGinl-^^ 

«•  ■   ■  '■  ■■•>* 

.&3  ■■  * 


«» 


29656 


""'^"  -  *''^'""-   /  ^2  9  5  I .  A .  6 1 9^ 

At  the  tine  th«  petition  for  »  r9h9<»rlag  w^^it  filed  by  tb* 
deftndastt  H.  a,   ae&tX«7*  tlMr«  «8.»  iiIim  su1»nltted  to  us  %  as»tloa  miul 
maggttfttlona  on  l»«liftXf  of  th«  @tat«ft  fetrolffus  aoapfli]^^  a  oofporfttlon^ 
wliieli  W8UI  ftoeeapatilad  toy  an  Rffldnrlt  esli.l»g  our  attention  t©  the 
fMit  tliftt  tlw  a.9p«aX  wiit  not  tislcta  en  b«hBj.f  of  th«  oXalntlffs  ag^^liuit 
the  d«fead.ftiit  S«a««)ii  F«tyoI«ua  Co«^iia7«  but  only  ngslnst  the  defendant 
I*  H.   eantXcy. 

Oj^B  an  liMptotlon  of  tb«  ro««rd  f«  find  that  »  mstlon  for 
ft  affir  trial  im«  tubaltted  on  bAlisXf  of  '•d«f#iid«!inte'',  fP^lcm  IncluideA 
tli»  0«a*«a  I'otroXoua  OmipR»y«     %•  find  ttatF^t  the  notloo  fox  %  )»»«r 
trlftl  «nd  tho  aotloB  fox  »  now  trial  both  Inolvidod  the  defendant 

the  ordftr  «nt«red  by  the  trial  o<wrt  on  i3eft««b4sr  17,  1936, 
lM««T«r,  rofera  to  dofoa^at  and  Intereat  and  iudgaoi^t  for  ooatB 
agaipot  the  dofendant.  although  It  doos  not  spoelfy  whioh  on«. 

Tho  Rotlo*  for  appeal,  ho««v«r.   In  Its  tltlo  Inaludoa  both 
H.  E.   Beatloy  «nd  i^onoo^  Petroleum  QoApaay*  »«  dofoadaato,  but  la  tko 
teo<!^  of  th«  aotloo  It  r«for»  meroXy  to  defendant,  not  opoolfylng 
whleh  defendant.     The  notlee  for  the  appeaX,  lui«ever«  la  addreeaed 
to  the  nttorneye  ae  attorneya  for  one  ^fendaat,  g.  R.  BeatXey,  and 
entlreXy  oalts  the  naaie  of  the  Seneoa  f«tr<[^Ntoi»  aoapt^ny,  %  oorpor^^tlea* 


mmt 


umi  J- 


.TT?/' 


■     ■      ;iT.:S'"^     ?:■/?!'. 

"A 

;¥•*£  ^  .t  i  '■■-• 

:'^TX#ia/'i.' 

•V 

^<-     ■   J 

■•   Y3r4f8?- 

V.    • 

•'  1^    .IB     J  '' 

.!S»«ill!K^'qA  -- 

;■,•;.,   Ci-J-  ":• 

^Tm  ■■■'■'■■  ^r-i.A.       tK^AiTS*-'i 


t 

tU«  t^eyd*  ^f^sMat  ^.nd  lefcm^^ta  *«r«  ua«4,  thin  ««(^ir*  la^<)v«7t«»tlf 

«l^^lXir«  i«t  tHie  «^urt«     fl»«.t  aft^uld  R@t  laair*  cte^a  4oii«  mad  it  ai^w 

!iij^p*«ar»  Aft  ft|»p««4  <!m«  pftrf««t«4  frtm  \h^  ordtr  i»f  tlui  trial  ^m&Tt 

%  oo»p«r-ti©%  net  gallty. 

l?©©a  a  ir *&«?'. ri sag  of  tfct«  s^imn  %hi»  «owrt  h«3F«fey  -liT^ftt* 
fhmi  the  e^iai^a  hsr^tofor*  flXtd  b«  •«rr««t«dL  tiy  elinilmiitif^  t]b«ir«* 

few  %h9  t*n9i»nm  hmr«ln  n^Xr^n  tlst*  r*f4i9%  ^t^  p^amtt  «f 
til*  oivmxlt  ^mit%  iMi  te  th*  A«f#iKl»]it  g«  M.  sii»»tl«y  is  nertt^ 

y«nreysi#d  «M  tia*  ««»««  i«t  r<i9Miwil«d  f«r  «k  w»9f  t7l%i« 


ss^yg  ;?^  ?^ft  tatki  «*5?^*  w*s  *^  to4;*-5--^   i^  "i^t     .'■■■      ■     ■■''    *■■ 


S96S6 


..^^' 


V 


29  5I.A.  61^ 


FXainlilffBt  Obarlottt  as-diJtjr  and  Sreta  O&ciaky,  brou,^t 
suit  sgaiost  the  clefendmat8«  H,  a«  B«atl«y  and  the  semioa  Ffitroleuie 
Ooapangr*  ®  eorpor  tlon,  to  recover  daauiges  for  injuries  stist^iBsd 
l»y  sfild  plaintiffs  on  September  3,  1934, 

On  defendants^  motion,  the  court  directed  a  verdiot  in 
faTor  of  the  Seneoa  iPetrelewa  Oomp^iiy,  at  the  ei^  of  plaintiffs* 
erldenoe,  but  refused  to  direet  ?  verdict  a4S  to  the  defendi>^t  Bentley* 

At  the  close  of  all  the  evidenee  the  jury  returned  two 
separate  verdiots  each  verdict  finding  the  defendant  -entley  not 
guilty  as  to  both  plaintiffs,  Charlotte  snd  Qrets  asdsky. 

i^tXet   overruling  plaintiffs'  notion  for  s  ner  triinl  and 
in  erreat  of  Judgnent,  the  court  entered  judgment  on  the  verdicts 
that  the  defe^ndants  recover  of  and  from  the  plaintiffs  their  costs 
And  h«ve  execution  therefor* 

lio  point  is  rftised  as  to  the  plendinge* 

The  evldenoe  ehowe  that  on  septenber  3,  1934,  areta  Oadsky 
and  her  daughter  Charlotte  left  Waukegnn,  Illinois  in  their  Hudson 
eutomobiie  und  drove  in  a  northerly  direction  towmrde  their  ho»e 
in  Milwaukee}  ths>t  after  they  had  driven  steout  8  miles  they  were 
struck  by  p  auiek  autoaobile  approaching  fro«  the  north  which  ««■ 
driven  by  the  defendant  Bentley;  tht  *llbur  fox,  a  friend  of 
Bentl«y*8  sat  in  the  front  seat  with  hi«;  th^t  plaintiff  Charlotte 
aadflky  and  i^ilbur  fox,  a  witness  fear  the  defense,  were  both  Quite 
severely  injured*  ,,,  ^. 


IB   .ii.i  G  ^S 

■■»t^' '■■  '""^  '■"  '  ■'    '   '  '        '  *  ■  .      "    »  ■•■ 

,: .^  ^  tai4«».?<:'''^'   t?«^   Htllir-'i-I,,   rii.--    yrf 

v:i,a£-i;C  jsiratO    »^';iv.i    ,;!;   1«<3(«»|f<J»«  «o    it.dt   HV&Ae   ^■♦■■.v-v;  Ate.   ^:>k  . 

»t*T  ij;«Mi*  «aI.tMi  8  J-siodrfr  aer*"''"    ^    •     x^tii  it»n->*  ^j^rft^    j*^  ---.  .-- 

•tt&ltis/SO  t1:X^Xai  jjsiri  riftlw  *«e«  *Hotl  »d^  ffX  #oa  «>x*-(til»a 

^itiip  rftfocf  ^ir?*^  ,98fi^f«fc  «d#  tat  «at>ii»iv  «  ,»e'«  ^iirfXiS  ktu  t^«&«e 


The  evldenoe  fuxtker  ahoiw  tlist  Sillrur  r©x  brought  smlt 
agmlBBt  Bentlejr  and  the  Seaeoa  Petroleua  Company  la  the  Sluperior 
youxt  of  Cook /ou&ty;  th<^t  atK>ut  B.^r9h   16,  1335,  Fox  filod  &» 
affldarlt  in  th^t  ©as*  with  the  Executive  ^©mmitt**  of  Judges  of 
the  jSuperlor  jOourt  for  le^T«  to  sue  as  &  "poor  person";  that  oa 
Itereh  S6»  1335,  he  filed  his  oonplAint  in  said  eaase  ifherela  he 
eharged  s^id  defendants  **»ith  9  eonaoious  indifferenee  to  aurrousd'- 
lag  oireuiBBtanoes  and  eonditloae,  wilfully  and  wmntonly  operated 
said  Automobile  and  e^^osed  it  to  eellide  with  another  autoaehile 
l»a  said  route f  ete«** 

The  e-ri^enoe  further  shows  th^t  Fox  did  not  ^ntion 
Qretut  or  Charlotte  mAaTey   in  said  eoaplaint;  that  a  deposition  was 
taken  in  said  oause  by  his  attorney;  th°t  Fox  olaiaed  he  ims  sub* 
^^^••&fted  i^  the  deneoa  Fetroleuai  Company,  althou^  he  w&s  the  plain* 
tiff;  that  in  the  instant  ease  he  was  a  witness  for  the  defendaKt 
Beatley* 

the  theory  of  the  plaintiffs  is  that  they  were  denied  a 
fair  trial  when  the  court  ^fused  to  permit  plaintiffs*  oounsel 
%•  emftiXfU^iif    vltiMss  Vlllwr  Fox  about  his  interest  in  this 
ease  axsi  «^y  he  ehanged  his  story  after  bringing  suit  agilmst 
Bentley  to  beeoae  his  prinoipal  witness;  th^t  the  oeurt  erred  in 
refusing  to  a<Jait  in  ewidenoe  Fox 'a  "pauper  affidsTit*  and  his 
oomplaint  in  his  said  suit  for  iape^ehment  purposes,  after  a  founda- 
tion had  been  laid  by  allowing  him  to  examine  these  dooumsnts  in  a 
hearii^  outside  the  presenee  and  hearing  of  the  jury;  that  the 
verdiet  of  the  jury  is  eontrary  to  the  manifest  wei^^t  of  the  eridenoe* 

The  theory  of  the  defendant  Bentley  is  th%t  the  plaintiffs 
reoeiwed  s  fsir  trial  and,  therefore,  the  verdict  and  jud^wnt  is 
just  and  proper« 

Oefexuiattt  oontends  if  there  was  any  error  in  refusing  to 


...  .."^ 

to  «»^:&t  lo  dftt^iffifiiob.  ovli-tiotsi^  lidi  dtt?i  vsjeo  d'^tl^  al  ^iviiMttjs 
'»jS  aieiftffTJr  »a»i?o  fci.s«  «i   *«l4Jlcpi©«  wiii  h«in  Off  ,asei  ^Sg  ^outM 

H«l#a-r'    J.,...  ...ifc  xel  *iyft  «w»jS»  t^Ji^ttn  m&BblT9  erfT 

-^^fw*  @m  9A  &««lsXo  3tol  t-jaCt  jt»««»**«  «i:^  t^  ♦««««»  I>Xj6s  «1  «*i«* 

-«i,sXa  ant  Si-iwr  %4  i^mMLt,  ,^.»(?«oO  iB«ftl«T^«l  <««9»a«»i  »rff  ■?«?  iMRBiiMitt-^ 

»  ■ 

«  Afiiflefe  «►»*«  ^ffliii'*  ♦^tf*  8JE  ®Stlt«i.BXq  »«*■  lo  ri»»«^*  «*J'f 

X»wri«M»   »«tli*«XBlt  *iiwi>«  to#  fote^fW  !««»•**•  ««M6r  JUX«#  tXsl 
aiiffr  fli  J«&is.*Ki  «irf  i;wa^*i  xol  "iw^XX*  e»«09X«  «*1*  «aJt«KK««»«»©«»  •* 

ui  fie^e  ifTx/oo  »rftf  tcii*  i«s»«!#iir  X^itMltti  «M  »«»»»<f  o;J   t«X*a«a 
.?  ai  a«-aft««o©f)  »»#if#  ««iK«3t»  ©d  »iif  ?;«i:woXX«  t«^  fel.aX  ff«i»tf  Aftif  tfoi# 

«xaq<rzer  l>a»  tfm% 
o#  aal«U5»1: '■>  -  ..  -        ■*'**'  ^'''^  ***  atir«*rf*  tl  sAifltkd'tUW  t««|ii»l9fl 


adait  %b«  exhibits*  the  trror  was  ine@a9«eiru«ntl9l  %a  the  jusiy  «»« 

otberwiso  laforiMd  tbat  tlier«  was  t  suit  growtl^  out  of  th«  asot 

aoeident,  e&tltled,   fpTu  y«  Seggca  fetyolena  qobgwMay^ 

At  to  vlint  actually  impp«aed  nt  the  tlm«  of  the  oolllslon, 

there  is  the  usui^l  oonfllot  In  teatisHsajr  as  to  faots*     It  is  j^greed 

that  the  road  on  whieh  the  accident  happened  was  a  two  lane  high- 

wkj  A&d  plaintiff  Sreta  aadsky  oonteads  she  is  an  expe;lenoed  driTer, 

fas^vin^  driven  for  ao»e  13  7ears«     The  eridesee  shows  that  plaintiff's 

daughter  vas  sitting  at  her  aide  in  their  Hudson  autoioohile  &nd  they 

were  proceeding  in  a  northerly  direotion  ftt  a  speed  of  froa  30  to 

35  miles  ftn  hour  when  they  as.w  &  Suiok  automobile  mpproaohing  from 

Plaintiffs  claim 
the  north  and  proeeeding  8oath«/th^t  vhen  the  Suiok  autosobile  get 

within  75  feet  froa  plaintiffs,  the  driver  of  the  ©uiek,  defendant 

herein*  suddenly  pulled  his  oar  over  to  the  left*  sind  seeing  that  a 

collision  was  imminent*  plaintiff  turned  her  oar  also  to  the  left 

to  avoid  the  %iok  mitomobile,  nihereupon  defendant  ^tgiia  turned  %9 

the  rig^t  end  struek  plaintiffs*  eutoaoblle  on  th«  right-hand  side* 

resulting  la  severe  injuries  to  both  plaintiffs,  as  weU  as  to  Fox 

who  wft«  riding  with  the  defendant* 

The  evldenoe  further  shows  that  iassedlntely  after  the 

eoUlslen  the  defendant  fientley  stepped  froa  his  autoaobile  and 

ftsslated  in  reaeving  the  inji&red  persons  mnd  gave  his  ©ard  to  the 

plaintiff  Qrota  amdsky;  that  said  oard  read  as  follows: 

"Oftlnaet  &ia3« 

__ ■---t|<5V  ^^^^^^ 

Petroleua  Froduets 
430  feat  33rd  St. 
,,  OHIOAQO 

H.  n.  B«ntley      '- — — 
Roed  &  Street  D«pt*<* 

Plaintiff*  aret»  aadsky*  testified  that  she  and  her 

dmu^ter  Charlotte  were  driving" to  their  hoae  in  sllwaukee*  iseonsitt 

3;>2 


*jiiSigkL.MSfc-^  mi..jiX.Ml.  «fc«i3fi?^0^  ,^fl»w«)«»« 

^tmvltb  bimKBi'xstq'Kit  act-  9t  ndti  »e«»taoo  X3if»fesl}  «#»«<)  ItlLittLtulf^  Mr  x^ 

«»Btt  i^ix&Wi«««j«r*  «li«f«M«&#Wi»  Solitf**  <»  w«e  t*d*  a«nfff  ti^od  ««  esXlns  Sv^ 

:■:!    ■  I'.ixui  «!*?§.«  *jn«fca»'t«Jb  ««<|j;rti7»lii»  ^ftXidWBOtw-ja  -Miti^  tHi  blova  o* 

,*l?Xa  Sm&ii-f^Jix  »A^  a».  »XX«ro««l'i*«  JillXialAiqi  aiEojnc^ii  Mb  iitgti  ad* 

xol  «#  Wk  XX««r  »4J  ,9tlX*oi«Xq  4*»tf  f#  9alt«^xU  tn«v»a  ui  ^aUXwes.-: 

*i^£xa  ^dKifX.^^" 


.^'''■■i-Jiv, 


4^^ 

0a  3«9t4Mli«r  3«  1^4;  %hnt  alMI  «Mi  itrlvlng  1;li«  »ute«dl9ile  on  %h9 
daj  of  the  fteoldeat  and  had  drlT«a  an  autoad%)ll«  for  14  f  Si^ra;   that 
lanaa  th«y  w«ra  ahout  ft^ra  miles  out  of  imukegBA  and  oa  thelT  way 
to  Mil^rsukee,  ahe  sav  an  nutoaoblXe  etpproaehlng  fron  the  norths 
shout  3D0  feet  froa  her;   that  ahe  waa  tr^Teilag  ^t  about  '^5  miles 
%a  hotir}  that  the  defeadant'a  automobile  was  traTeling  from  55  to 
&0  miles  aa  hour;  thnt  defeadaat*8  automobile  ^ae  tr^veliii^  la  the 
middle  of  the  re»d;  that  ahe  turaed  to  the  left  ai^  defeadaat 
turaed  to  the  leftj  that  she  aletred  dova  her  automobile  to  about 
S9  ttiXee  aa  hour  aad  blew  the  automobile  hora;  th«!t  ehe  turaed  to 
the  left  "real  fsat*  but  did  not  skid;   that  the  front  i^rt  of 
d«feadeat*s  automobile  atruok  plaintiffs*   ear;  th'tt  after  the 
eollisiea  both  oars  »>er«  oa  the  «est  side  of  the  highway^  oa  the 
shoulder  of  the  road;   that  defeadaat  pushed  plalatiff*s  oar  iato  the 
ditoh  aad  her  automobile  was  he'^ded  west  to  southwest;   that  immediate* 
ly  after  the  aooideat  defead^at  gi?ve  her  his  oard  %nd  s^^id  he  was 
eorrjr  aad  would  take  eare  of  her  daugliter* 

the  defeadaat  Beat ley  testified  that  he  was  employed  1^ 
the  Senoea  Petroleum  Oompaay.  the  other  defeadaat;   that  he  was  the 
super iateadeat  of  the  ^^eilialt  plaat  at  Joliet;   th<^t  oa  September  3, 
1934,  he  had  aa  aooideat  while  drlviug  a  iuiok  sutomobile  about  S 
miles  aorift  of  waukegaa;  that  he  was  driviag  south  oa  the  west  aide 
of  the  higtiw^ay;  that  whea  he  first  aotieed  plaintiffs*   automobile 
the  two  right  slieels  were  off  the  oemeat  aad  that  the  shoulder  of 
the  read  was  muddjr  as  it  had  beea  rainiag;   that  irtxen  plaintiff  tried 
to  ^11  the  automobile  bsok  oato  the  road  it  oame  strai^t  aerose 
the  road  in  front  of  him;  that  from  the  tl^  he  saw  platntiffe* 
automobile  uatil  the  l^^aet  he  was  oa  the  west  aide  of  the  road  aad 
had  not  eroesed  ewer  any  portion  ©f  the  bl&ek  liae  whieh  divided  the 
roadway;  th«t  he  tried  t©  atop  aad  applied  his  brakes;   th%t  the 


rot"*   viffil'i"- '■■«•;'  .  - ,. r/oRsotw*-  8»#afilMi«lf9fc  tiv:  iiuQsi  an 

-li^'uiiiiias&l  is:ii&    j«i8«tiirfii'4u*?4si  0s    jj^a^w  ..■»•.•■■  a.ia'vaist<?3j)jj"   'iwa  0«i.r.  4oiXJb 

0  5Ee4  J-^^  '>i^'^  l»X0Ow  fo«6  T';^©^ 

•fU?     »JR*    9ii     J  :  ni       ■•  .•■-•*--»!£l     T'ill*©    (Ml#     t^.^        Sf-J'^    ji;*.<*j  ,..'.>•».«.•  *     r  i- ,^7    ■:,-  ■.    .! 

••mtiU^Xq  TSFS  s^i  -- .:.  ^   '^-"■:  ■  ■  iit  "*©  *i-  ■              '■' ^or  9tii 

bHM  iyjB0%  96*  to  »l>i«  ^»»w  ©rft  ;  ■^A  iHBC-                 tie$f  ftll«fa«otita 

•d*  fctBfclvXI)  iloirfw  Mix  ittl«X  'VO  fc«8«^0  *Ofl  J&Atf 

•«#  f.«jS*   ^stiin^  «ltf  l»»iX-  ;i«wi)^^Oi 


ftwnt  «ad  of  hl9  o^r  lilt  tbe  sld*  of  plaintiffs*   autoffio^il@  and  that 
Ifliii«diat«l7  «tft«T  tue  eollialoa  both  mutomobiles  ^er«  down  on  th« 
right  side  of  th«  rosd;   th«it  when  he  first  observed  plaintiff ■• 
eutoaobiXe  hi*  9|»«*d  v$ts  froa  3S  to  40  aiies  »a  houv  ftiid  plaintiff 
ira«  driving  aitxmt  3&  miles  an  houro 

8»f«»ftRat  Beatley  farther  testifying  stated  that  ^e 
&utiMU»bile  h«  was  driving  wm  a  partaershi^  autoaobile  and  that  Dhea 
b«  wma  on  hia  omi  busii^ss  he  paid  for  the  gae  and  when  on  the 
06ftpany*s  busineea  the  oompany  paid  for  the  gaa;  that  he  was  return- 
ing frott  a  tril?  to  Wieoonsin  where  be  had  been  to  look  at  sone  farm 
lands;   th%t  iH^ea  he  first  aav  plaintiffs*   sutoaobile  it  was  about 
300  feet  in  front  of  hi»;  that  he  did  not  do  any  fiehing  while  ho 
vaa  lA  ifieoonaini  that  t^en  he  first  eaw  plaintiffs*   autonobile  he 
Icffi  going  on»  but  th^t  when  he  eaw  then  trying  to  get  baek  on  the 
road  he  started  applying  his  brakes;   that  the  effort  to  get  baek  on 
the  road  ^s  aeade  when  the  two  automobiles  were  about  50  or  60  feet 
apart* 

fho  vitnose  f«di  irtao  w%a  riding  vith  ieatley  at  the  tim 
of  the  aoeident  told  a  different  story«     He  stated  th^t  he  wi^s  riding 
wilSk  fientley  nnd  they  had  been  traveling  40  and  45  isiles  an  hour 
previous  to  the  oolllsion;  that  Bentley*a  oar  oollided  with  a  oar 
that  was  off  the  road;   that  the  two  outside  wheels  were  off  the 
road;  that  the  automobile  SKuit  have  been  south  of  then  and  going 
lust  opposite  to  the«j  that  plaintiff  was  trying  to  get  her  suto- 
flioblle  baolc  onto  the  rosd;   that  the  front  wheels  Jumped  off  the  p^ve- 
atent  and  the  baoic  wheels  got  back  on  the  p^svement  and  sti^rted  to 
skid  rtgjit  in  front  of  defendant's  oar;  that  i^oa  plaintiff's  oar 
started  to  skid  in  front  of  them  defendant's  oar  w^s  on  the  right 
side  of  the  road;   tlmt  defendant's  ear  was  not  at  any  time  aoross 
the  li&ftok  line  of  the  road* 


■9Xi(^058«>#fiW!   *$^ltnlsS£^  its  ajijjte.  jen^j  ^^  t^©  j|X4  ^^  fs^i^  *ix®t'J: 
'9t£t  ft©   RftHir  feJC^-    -•-'■•    ^rft   701-   l"'i««3    »ri   ^ft'mteBUS  ffsro   aJtri  ISO   »*«   ^A 

fiuii  ^sLt  ii--  x^lin^^  Ailn  ^IbH  am  4c{«  jeo%  se0a^.i. 

«ii*  *t©  9«iw  tlttsflw  afcletfje  ©wJ^  ftrfi  Jai^    }/?--r«T   w{<?  tto  t.Q«  tRAi 
'■■«r^--p  i>jt«  1891$^  to  |(t*«&«  «9»«l   JWajf  #lUfle  i>iiiO"«»fi.-0*i/l»  ^if*   #.Krf#    tA«QT 

*y--^itBlMl<r  ««iiw  #«i{i?'   {7.-0  .8«3-/a«lMI»'t«fe  to  jraotl:  «1  *^lf  biti:- 
ao  a«r»  'x*^*  n'tttfiiia^t^  jK»/f*  lo  |!ffotl  «i  l>Xia  d*  h«tx»H 


If,  as  the  wita«a«  F©x  »*?*«€,  tli'^t  pl?».lBtlff  was  txylng 
t<i  g«t  her  ^rutoaobile  bsok  on  to  the  reiid  »nd  th«  two  ffont  v^eels 
ii«r«  off  the  ro«d  and  the  baok  wheels  got  teaok  on  the  pavenent 
pliiint&ff*3  Oar  was  evldeatly  f'^olo^  east  and  the  rear  of  her  oar 
»ae  to  the  isest* 

Sfeilie  tbe  ea«e  w«e  on  trial  appareatiy  n.  grent  deal  of 

ooafueioa  «»a  ert^^ted  by  reftsoa  of  tbe  almost  oontlmious  irreleiru|| 

resarks  1^  one  of  ootmsel*     Insteui  of  a  ealnt  invest Igt^tloa  fts  t« 

t]i«  f%«te«  l£i  reottvd  shows  erldent  Intent  by  oertala  ooumel  la  the 

esse  to  doalnate  the  prooeedlngs  whlsh*  aot  being  restr'^lsi^d  by  the 

8et&Tt»  had  doubtless  a  yery  prejtidloial  effect  on  the   ^ry.     Itefead- 

aats  should  c^t  h«i>ye  been  permitted  to  obtain  an  advantage  in  that 

manner.     In  addition  to  that  an  ni&isual  situation  presented  itself* 

Fox,  who  was  the  prinelpal  witness  for  the  defense,   m\%  slso  the 

froriLtheae  same  defendants 
plftlatlff  in  another  suit  endeavoring  to  reoover/for  the  injuries 

whioh  he  reeelved  as  the  resitlt  of  the  oollision  «^loh  is  the  bf^sls 

of  the  instant  ease.     When  oounsel  for  plaintiff  attempted  to  show 

hf  the  »lieg«tl©ns  of  the  witness's  declaration  snd  affidavit  to  sne 

as  a  «poor  person**  in  his  suit  mggiast  the  saae  defendants,  ^nd  by 

his  deposition  In  whioh  he  st^ited  the  alnsoat  opptslte  to  his  testl- 

siony  in  the  iaatv<^nt  oase,  be  w?*s  net  with  a  fej^rrgge  of  objections  on 

behalf  of  tfc«  defendmnt  whioh  oauspd  the  eourt  to  nake  erroneous 

ruliifs*     The  oourt  sustained  objeetions  to  atas^  of  the  iitpeaohiag 

Questions,  whioh  we  will  not  reolte  st  length,  whioh  were  very  pre- 

jttdlolsl  to  the  plaintiffs.     The  eourt  oossented  en  the  evldenoe  in 

the  preseaoe  of  the  jury  in  several  Instanees  whioh  shoiald  not  luiv« 

been  done  as  it  ia.aoed  a  restriotlon  on  the  plaintiffs  in  gettjjig 

oompetent  evldenoe  before  the  jury* 

Without  pessli^  upon  the  Question  as  to  errors  eoffisltted 

in  the  court's  refusal  to  pernlt  eertaln  de«nn«nte  suoh  as  the 


-1*8»<'  «ltf  »r  #fi»o^^©  ^eoirX-'^  ^siij  fc4*-t*t«  (&<«  iToiiJ*  fill  «<jltfi©«>i5«.l>  «li 

;■;:       r::       .--=    Sfi*   JOT©   J!>»*a(^'^  .  i  -:    .<  i«Ov..    r.  ;  /       .S(1:tl*fl:l«X<?   »lS*   ©#   X-Jfi-OiblBt 


deoXs^ratlon,  th«  deposition  o7  the  tffld>^vlt  ts  «u«  &8  &  imufjer, 
%•  b«  i&tirodttOftd  is  (nrldftnoCf   auffioleat  error  ?r^s  eomittsd  bf 
tbe  ootirt  la  Its  rulings  as  to  the  admission  of  otlisr  evidenoe  sind 
%^%  refusal  of  peradssloa  to  aress-^xania*,  to  satisfy  \as  that  the 
plaintiffs  were  not  peraltted  to  fairly  ii^eseat  their  ottse  to  the 
IttTT*     As  douhtlesa*  the  errors  whloh  were  oooatltted  e^n  tse  oured 
»t  the  next  hearing  of  this  o^u8«t  it  is  unaeeessary  for  us  to  make 
further  o<Mament  at  this  time* 

te  &re  of  the  opinion  thnt  justloe  demands  that  «t  new 
trial  he  had  where  s  fair  presentation  of  ooapetent  eridenee  without 
error  a»]r  be  suhaiitted  for  oonsideration* 

For  the  reitsons  herein  given  the  verdiots  and  judgneats 
of  the  yirouit  ^ourt  as  to  the  two  defend<ints«  are  herehf  reyeraed 
end  the  Oimee  is  reaanded  for  a  »•«  trial* 

J1ffOOMgMTa_JgYMSSfl  AMBOAIiagS  HEMABOgit  J 


■^56 


tt^^V 


^?■f^^t'Ji.V*    .Sfi*irfiw«C. 


''^isfsirl;  #A'ar*  n> 


^Siui$i^'i<A^i'i> 


'ri.-cn:> 


D<T, 


*• 


/w  i!/   O    X  ©r\«    O  X  ^ 


^ 


!»•  aoifics  amis  i.  ^m,1¥.*ji  siuwnis  ths  opisios  of  tm  oor^sf , 

fil«<l  its  eeapialnt  in  ohnaeery  in  tiM  ^li^erlor  0#urt  agmi&st  tj^A 
defendant  Ma^vaT  Fieh  &  Oyster  Coapi^ny,  «  ««ypoT''<tl#»L,   pirt^ying  that 
aa  »«eGunting  be  had  ib>$tiF«ea  pialatiff  «Bd  defendant  r«i?tiir«  t« 
90ttaiS8ioa»  aj.X«ig«d  to  be  due  Aiod  ihnt  plaintiff  hav®  ;}ttdgaH»&t  ot 
dt«T««  aii^iiMit  tht  d«f«»daBt   for  the  ao&«y  so  dut  to  it  ov  in  th« 
sltemative  th'^t  tb«  ooti?t  requirt  8«id  d«f«ad»Bt  to  giv«  to  it  6^f^ 
mam.th  a  d«tsiled  8t>!it«m«nt  of  tb«  amou.at  of  buslaoaa  trazuiaeted 
vitik  miBt&wrn  proourtd  b/  |»iaintiff  for  d«f«od%nt«  nnd  to  ^^ooouat 
t«  plslntiff  99  t]>«y  %o<»ru«  ^nd  for  Jtidgm«at  tugaisst  dsfirodaat  for 
UjS^OOO.OO  pursuaat  to  &  oont3ri«i.ot  th«r«tofor«  «nteTed  into*     i^  saotion 
%9  quash  the  aervioo  of  otuuBona  v>s  mibaitt«d  to  th«  oourt  upon 
aetioa  «itd  eouBt«i>r--fiffid«vit  tli«r«to  and  tte«  argtiaMiat  of  oounsel* 
TM  eourt  Bust«tia«d  tho  aotioa  «»d  Qa»«li«d  tba  s$rtrie«  of  proooss, 
fi«a  vliioli  d«f0Qd«at  «Lpp«8ls* 

^oonoas  v%o  iastiod  «nd  served  July  31*  19^Qg  %nd  om 
SaFtoaber  3,  1936,  dofandant  fil«d  its  p«T^son»l  liaittd  sppesraaea, 

TiMt  aotioa  of  d«feBdiiat-«pp«ia»«  filad  on  $e|>t«aber  IX, 
X9SB,  to  (iuasb  aarviea  of  suooaeae  stllages  th^t  tb«  sola  and  oaly 
purpooa  of  eontesting  th«  Jarisdiotion  of  tbe  court  ovor  its  paraon, 
aovaa  to  <^aab  ths  s^rvios  of  suoatons  purported  to  bava  been  aada 
upon  it,  olaiaing  tbj^t  it  ie  a  aarparatlea  ^fealy  org*niisad  and  axisting 


^y^d^  si  it<?  ■■••'t5fo  asH|  t^ui.m  ^fii#  «#1  -^a*..- a  ■■  m?©  iBs?;?-  ^rmtl^i^  *«w»»i> 

•&««  fl»«tf  ftT/Jil  0*  h9txo(irm  mimmm  to  »»*vt««  «rf*  ^«Bnu  «#  »•▼«» 


3 

M&3LMS  and  tey  Tirtu©  of  the  laws  of  tlie  St«.te  of  l4Sful«aa%  wit*  its 
prliMipal  plaoc  of  busliM»«8  la  Bildxl,  Ml8»is«ippl;  thmt  it  do«s 
not  tiav«  ajBjr  <»ffl««  «t  pI&o«  of  ba«la«8s  la  tiie  ilt«,t«  of  XlXl&ols 
aad  that  It  did  aot  nM  deos  aot  reside  In  »niA  «r««  B»t  fouadl  la 
said  Stato  of  Illinois;   thnt  it  w««  not  »err«d  with  pro««««  In  said 
State  of  Illla@l«  %ad  th%t  %t  the  tlaMi  «ult  v«8  e«in0i«iiA«d  itad  prlof 
tli«r«to^  bus  r««id«d  la  tho  Olty  of  Blloxi*  lilitoloilppi  and  tit* 
ditjr  of  Sow  (^X«fta»»  iioulafiam;   tlp.t  it  to  «  oorporstioa  wliooe  I«g«X 
aad  «et\^sl  «it\i8  is  in  the  Statos  of  I>oui8iaaa  %ad  Mlosltoipfil  aad 
aot  olaov^x-o;  thrt  prior  to«  at^  »nA  oontiautKialy  slae*  tlio 
oonartrBiMaoat  of  tills  8ult«  siid  oorpor^tion  hna  trsinsiaotod  so  bttslaese 
is  tbs  3tat«  of  Illlaois,  oxoopt  tiiftt  s»ld  oorporstioa  has  a^de 
shipoNiatfl  of  goods  la  iat^-rstats  eo««*re«  to  ^«Tohants  in  lb*  Ststts 
of  Xliiaels* 

SAld  ooti&a  further  alleges  th<°t  none  of  its  offloors* 
dlrootors«  olerfcs  or  agoats*  &t  the  tlas  of  or  siaeo  t^  ooattsaoomoat 
of  this  suit  r«sldsd  in  tho  State  of  I-lUboIs,  nor  has  &ii^  of  ttasai 
aagr  pI»o«  of  huslnsss  ther^;  that  it  has  not  authorltod  tiny  agsat* 
offlosr  ol«rk«  attornoy  or  eounselor     to  appssr  for  it  In  this  suit 
exospt  for  ths  tpooial  purpose  of  ohjeetiog  to  th«  jurisdletioa  of 
this  Courts  %hn%  Jeha  y.%T«ir«  Jr*,  on  wh««  proooss  la  this  »@ujss  was 
sorvedf  V&9  the  Yioo  Presidsat  of  mid  oorpormtioa  and  that  at  the 
ti«e  of  s&ld  attoa^ttd  ««rvloe  upoa  said  eorpori^tlon  through  'htm,  he 
ima  Offisustll/  and  tenpor&rily  in  the  state  of  ZlXiaois}  that  s%ld 
Jelui  May%r»  Jr«  was  not  then  and  ther$  authorised  to  represent  it  as 
«a  offieer,  agent  or  otherwise*  to  reoelve  serrioe  of  XegmX  prooes»; 
th«t  said  Joha  Mav%r«  ir*  h«s  aot  resided  nor  hna  htt  a  pXaoe  of 
huslnees  or  »ngr  offloe  la  said  State  of  Illinois  *.Bd  that  said  eor^etor*- 
tloa  yma  aot  served  with  aay  other  process,  or  in  ^nf  awnaer  other 
thsA  OS  herelaskhewe  aet  forth. 

It  ep|!«ftrs  fro«  the  econter^affidsvit  which  w«9  filed  hjr 


al  liaml  f<&a  s"^  M.n  nt  aAit^^x  i9n  ti^eb  iau^  jtna  i>it-  jTI  ;rr,'il:: 
ToiTq  M;8  f)*«aftn»<i»  m>^  ttsm  9Si*.^  ^$  t»  i»Ai  bum  %i^taj,  ^iM$B 

9M  «<sfli«  ^X»yf»i^l#i?0©  hnsi   ,*«   »©*  K«ltf  t«rf*  t«*«ifiir««l»  ;r«ll 

»«i«alftu^  ®s  l^9tt»!!»»fiN^'Tif  »M  ksitimmv!:^  bkre  «9'itm  ttl«tir'  'toi  tii«r<»CMB«Hi8B9» 

it6«fl  1®  V9if.it  tJKtf  toa  ,ei«ai!X4.l  to  flr#.s#g  »il*  aJt  lni»l»»t  #inif»  «lif*  1, 
t©>tt«i:«?  «  «f  Bt'»«f  t<ao  fc«ifei»«T  *««r  ma  .«^  ,««»««  ««tei  frl<^c  if  At 
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plaintiff  ofi  the  atotion  of  d«fextd4iBt  to  ^VMJSth  tbe  T^tttrn  of  swasn^ns* 
that  the  »fm»fi  of  motion  sirl««ft  hF  virtue  of  a  oontraot  lMit«««B 
plaintiff  !U»d  ^fesdaat*  whersbjr  plalatiff  acted  sta  «  hrokdv»  f%at«ir» 
or  ooinatlssien  ftgent  in  seiliag  the  prodaot«  of  the  dlofet^aat  oenFft)^ 
la  OhiO'^ge  and  surTounding  Conritofy*  thoLt  the  dispute  hiring  arisen 
AS  to  the  t«nKi  of  the  oontr^ot  and  the  paynents  to  IM  ii^4«  therettn^et^ 
John  Ufi'vnTt  <m«  l^iee  Jhreei^enl!  of  the  defendant  tsvm-p&w*  <»^««  to 
the  81ty  of  Ghio^go  for  the  purpoee  ofsettlini^  th«  dlepute*  At  wbleh 
tiae  he  vae  eerred  with  eumaoiut  in  the  ahove  entitled  e^uee;  tknt 
lAen  the  s-.id  John  Mntmr*  ir*  ««•  ia  Ohleitgo^  he  -mM  not  oasttiOlr  ox 
teapomriljr  ia  the  Stifite  of  IXiinoie«  Imt  w^e  ia  eald  oity  repre- 
sent lag  the  M&fitT  Fia^  ^  Oyeter  Oea^^ay  ae  its  duly  authorised 
of  fleer  and  ^gaatj   that  the  oaaee  of  r^otion  !&rose  vlthin  the  state 
of  XUinoie  and  mat  the  traas^otioaa  oeeu-red  within  the  st^te  of 
Ulittoie, 

^rlor  to  the  filing  of  the  hrief  of  i^ppelieet  aotion  wss 
aade  upon  ^ffidl'^vit  to  aiaaiee  the  appe&l  in  this  eeurt»  ffhXtA  fmo 
reeerved  on  the  ground  that  it  ie  not  nn  sppeelehle  order  imA  wnm 
reeenred  for  e  final  hearing. 

The  first  <natt«tloa  for  m»  to  deternlaec  ie;     m»  this 
eourk  Juristtiotion  of  this  ttppealt     In  other  werdst  where  the  ssnrlM 
or  return  &a  »  vammtm  is  (luaehed*  is  it  suoh  e  fla%l  order  as 
peraits  an  uppeml  to  this  eourt  under  the  stfttateY 

The  tri«l  oourt  henrd  no  evi^enoe  on  the  leeues  nsde  mad 
erea  if  the  otmrt  was  right  in  its  deeieioa  it  did  not   ishnte  the  suit 
sfter  its  deeision  to  c;u«sh  the  eertriee*     This  lenree  the  suit  still 
peadlae  ^^  the  superior  Oourt  %ad  also  i^ith  nn  ap|N»al  peadiag  la  this 
eourtt     111.  Sev.  St^ts.  liS7«  0^ap«  110,  far.  14l«  9ee«  17,  sets 
forth  the  ssetliod  of  servloe  oa  pri^rnte  oorpor^tioas  sad  P»r.  ISS, 
$e««  8  of  the  at8M»  ehitpter  eatitled,   '* Venue-Corporations**  prvfides 
th«t  eivll  motions  wqr  ha  aoaaeaiwd  Agalast  nny  oorpor^tioa  la  the 


flfftsi-fn  aH.iv=.-t,  77j4»^ll'  ftflff  l?:iii  |i^tiTt«t  saifisJiw***"^-  ^•""'  trgB«Jt!iti  ai 

"^f  ■:'■(■  tsitfi »i*«ii  ■ 

lis  «^fs^h  »-4*  nlrfjTiw  Jfe«^":.;  .-ifill  to 

»■■■■■ 
,  !i»  ni  ■'■■  'Jtl^  fc««   ttJEfoO  Toi^ 
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county  "In  wh.i9h  tbe  trt$ii3taotteii  «f  (MM*  ptin  %li#T««f  oeourred  out  of 
wbloh  the  <»»«i««  of  motion  »ro8«i»     Th«  a^ffld^vit  of  plaintiff  ahova 
t&9.t  th«  e%use  of  aotiaE  »f!7os»«  out  of  thft  trsaaaotlo&»  «!iii«h  o«ouvT«d 
within  this  stftttf  %»l  e«unty* 

Supportiag  thi«  posit  ion  Is  ifejOjia  v.   l»la  01  tv  ifergg  & 
gOT^yl  tfo.«  380  Hi*  &PP,  &9&»  a«gtlora.yjL  beiag  denied  toy  %h» 
8iL9r«ttt  Oourt. 

In  th«  itMt^mt  O'istff  vrttft  if  the  petition  «»«•  tnffioiftat 
*sd  aXlegtd  snough  f^ots  to  Justify  th«  eourt  in  taki»g  ^etlaa*  m» 
piroof  wa«  offered  lay  dofend^nt  to  support  ita  potitioa* 

A  ootion  vfts  amdo  by  a;>p«llo«  In  this  oourt  i»  mpt  tint  im 
dlsfdtt  the  suit  h«7«  for  th#  rot^sea  that  ao  flasd  order  }md  been 
watered  1^  the  trial  court*     Cense ctueatly,  this  sourt  does  not  htiTS 
juriedietion  to  dispose  of  this  esse.     Under  ttui  st?<itut6e  of  this 
stste«  appeals  will  lie  to  the  A|>pell9i.te  aourt  nn<A   jtidg»eat9»  deoroea 
•r  orders  are  UkASlt  only  when  it  t'?rninatsa  the  litigation  hetween 
thit  ^rties  on  the  awrlte  of  the  esxise*     in.  Hstr,  Btmts.  19^7,  oh&p, 
IXOc  Fat*  301*  !;veo.  77,  wbieh  r«sda  as  foll«mi: 

SOU  i  77.  (jt^i}0i<K'iiT3.  i]«€iiKS@  km  mmm  mBMot  to 
ftetllf  -  1,1  A7S  to  WPl&i.,)    (1)     Appeals  shsll  lie  to  the 
Ai»l>ellate  or  Supreise  Court,  in  o&ses  where  nny  fora  of  review 
«»y  be  allowed  by  law,  to  r^wise  the  final  ^iudgswnts,  ot^^m  or 
deerees  of  ths  Oirouit  Courts,  the  Superior  Oourt  of  Oook  vounty, 
t  iS  Oovmty  Ocmrts,  the  Gity  Courts  and  ©the^r  oo^jrts  whoae   judg** 
»enta,  orders  end  aeerees  ere  rewiew«ble  therein,  under  auoh 
lialt^tlons  and  oonditions  ae  nay  be  ispoaed  by  law  and  subieet 
to  suoh  rules  of  oourt  as  amy  be  estniblished  Kuid  prewuLgated 
under  this  ohspter.  ♦  *  •" 

tn  the  esse  of  the  People  ▼,  Htlum*  33S  111.  406,  at 

$^ge  411,  Mr.  Jnstioe  Oeloung  sAid: 

"the  Oourt  oorreotly  deoided  th<t  there  nm.9  no  appesl 
fre«  the  er^r  vioating  the  deoree.     The  right  of  ^ppeel  is 
or»itted  hy  stfttuts,  «nd  in  the  mbsenoe  of  at««tutory  authority 
therefor  »n  interloeutory  order  entered  in  the  progrese  of  e 

oftttss  is  not  appealsble  *nd  may  be  reiriewed  ©aly  upon  ?in  sippe^l 
fron  the  final  ord«rf  judgment  or  4eere«.     ^n  order,   ^ndgaffiait  or 
decree  is  finml  only  when  it  t^tminates  the  Xiti^;/  tion  betwemi 
the  i^rties  on  the  «erite  of  the  «%«e.     The  order  fro«  uhleli 


j»*^i.A©t  c^  «*«i*i-  ^6i4i*  ,Vf  .»8»e  ,i(?8:  •^*"«  ,0Xi 


+    J8M»1«1^ 


**(# 


ih«  nsriis  of  th«  oo&treversy.     t%  van  a«raly  iatf^rloeuiory 
»nA  oo  •t®tut«  !-i\jthori?«fd  an  snpe*%i  from  tb«  oraer,     iS^ikJ^gA 

^~   "1,  146," 

fli«  tirlftX  ooturt,  dontr^rf  te  ti)k«  ftr^irisians  of  the  atstut« 
^M  d«ol8loB8  of  this  Qevijrt  &m  well  «s  'fel3L«  3vi]^7«ffi«  Omitt,  fipmt«n%lf 
entered  nn  Ofder  qu«^sl)iBi$  the   tetiaxm  of  serriee  oa  tINi  euamoiie  sad 
notJiing  else.     It  «;>•  la^t  »  final  0Tdi«7  In  the  se^ne  of  the  eti»tute» 
t^t  aerelir  a  Inti^rXoouti^ry  ordter  miidl  did  not  4le|»oe«  of  the  Iftir  euiti 
Tfeetefore.  it  being  «  aere  InterlomitotT  ©Tdex  without  sigiit  ttt 
mppeml  under  t]be  statute*  thie  oourt  is  wltlusut  ImTlsdlstion  t« 
eonslder  tbe  aaMi.     J^oeereT*  we  are  oonstrained  to  eay  uaier  tlie 
sutbority  of  yyudeatisO.  Ins.   Co.  v.   Hiehatan.  3M  Hi.  fS4,  the  txini 
•euvt  erre4  in  qu^ei:)lng  the  s<^rrlee  of  aussaons*  Imt  tiae  e«u»e  liavi^s 
tMien  iai$)roperly  breug)^  before  us  en  appeal,  w«  ffiust  dlamlss  tbe 
as»pe«l* 

for  the  veaeene  herein  iflven  tM  ft|ii^ftX  is  dimdLsstd* 

AfPSAl.  MSMX33I8. 

nailiy  r.J.   JMI0  HAI4.»  J.   OO^OUH, 


•r— 


«iff}<J!^«ift, 

.    '^m  h* 

*  •.    -  .i      t .- 


CITT  or  saiOJOe,   a  manteipn^/^ 


App«llftilt 


iKTMiail^Al.  OOOR? 


,;f^ 


fi- 


MR,  jwmim  mniB  s.  swixivai  j»i.iTE?.fB  fm.  onuou  or  the  amm. 

In  A  trlftX  b«fore  th«  eoui't  wlthoiat  «  Jurf »  tli«  d«f«adi%Bt 
$ooit  lNit«iMi6a  Co7p0r»tioA  v^.s  fofuod  i^ilty  of  violating  th«  t»7e* 
▼IflloiM  ef  S«e%ion«  3964  %iia  39Tft  of  tiis  r«t13«»<1  ituiilel|»al  Oodt  %ad[ 
th«  Muniolpal  <imxr%  a9««8««d  si  fli»  of  #Sd«00  Ag^iuit  said  d«f9&dftn%,» 
froa  wMeti  It  «p!P«i^«» 

PXmliitlff*s  ttlftla  oli«rgo4  tho  d®f»mai»*nt  vith  h«Ti»g  la  lit 
potooooloa  on  IJoooobor  IRS*  lt36»  witli  th«)  Intention  of  »«lUnK  or 
offering  for  sml««   food  (bi^akfaat  oaooago)  wfeleb  ?f««  Isjmre,  ttaw&tolo- 
ooat  and  ffldult«rat«d  by  tho  sddltlon  of  sxilplwur  dloxido.   In  TleXation 
of  SootloBS  3964  and  3976  of  tho  -^-B^lood  Oode  of  Chlosigo* 

PlAlatlff's  thooyy  i«  th%t  th«  dofeadi^nt  by  aoUlag  ht 
lUkTlag  ia  lt«  |>l«oo  of  buolaooo  ftnd  offoriag  for  aalo,  l&ressJIfast 
»o«t«g«  vhiob«  tt$N»a  «aiiX7«i««  wm»  fouM  to  oontaln  13&  alllifriMis 
Of  oodiuiB  sulpMto  tmt  kllogrnn  of  otmongo  <  tho  proportion  of  c^ifiidlto 
to  nornt  bolag  approxlmtoly  I  to  8000)  rielstod  tbo  prorioiono  of 
dootloB  3373  of  tD«  itaJKiolpal  Godo  of  Obloago  wHloh  pr^lbltc  tlio 
solo  or  offering  for  »a.Xo  of  any  food  jsrodtiot  whloh  Ic  lan»ire,  unwfeolo- 
tOBM  or  adwltenstod  or  to  vhieh  %ay  UnrMfui  or  Injurious  forolgn 
«tt¥«tnao«  has  b««a  ftddo4* 

D«fo»dftBt*«  oontontloa  1*  that  Ife  mltiag  broakfatt  ajBOimfO, 
It  \i»td  only  freoli  aoat  »»d  so  oao  of  tho  original  lBf?redi©atii, 
«»iiULa«  oulpfeito  ia  tb«  proportion  approxiaately  «•  found  ia  tho  9%s|»Io 
piokod  up  lit  ttto  dofoadaat'e  plftoo  of  business  %Bd  K»ftXysod  by  plmia* 


' 0  o^  "O''  ®A»i  ci  ti  w^,      (        •#;!• 


s 

tiff*  8  okffalat  -  that  l»^  ia&  Kllilgrmmt  to  I  k.Uogir»a  (tbat  FiropoT» 
tion  l»«ixii  X  pmrt  tulpbit®  te  80^  pirt«  of  «emt  mud  oti3i«T  litgT«- 
di»iits};  %U^<%  sodiiui  sulphite  i«  ii^ludcd  MiOBg  otl^e?  iti^e4i«&ts 
to  preserve  tHe  frtftluiAse  and  ool^r  of  the  preihiet  aad  lo  prevettt 
therein  t)xe  forastion  Bt  h^rnful  litf;,et0rla* 

Ibsioh  epa.oe  Me  beea  derote**  in  oltintiff^a  ferief  t»  en 
etf^aent  in  eu|»i^«rl  of  «  motion  te  dlMtiee  tM  «.ppeaX  ef  defendant » 
«hi0b  ttotion  to  €lealifl  k«i>e  iu»t  been  m^ae  in  tbis  ^oisrt*     flie 
itpiMiiiee  Joined  issue  here  tqr  filinii:  its  bTiefs  &»!  thereby  vmi^ed 
e«qr  iitttstions  as  to  disailssml* 

there  waa  effer^^d  in  erideaee  'f^egwlttl«a  iro«  If  ©f  tke 
Qttited  0t%te«  Oepmrtaient  ef  ^gTioultttre,  effeetive  Soveaiber  1,  192^, 
i^leh  expleias  the  rules  sad  st^adarde  ef  the  United  itetes 
piiaraeieopoeia  referred  to  in  the  ordinamoe  vhieh  r«»ds  as  fellevt: 

"Seetien  @«  Fitregre.pli  So,  It     He  iHi»t  &r  preduet  shciix 
eontnin  miqr  evbstanee  «hi«h  i«|Mtim  its  iiteXe«e«eBeee«  aov  edBtnia^ 
ezeept  as  pemltted  tey  iparagrftphs  8^  ^#  *»d  6  ®f  this  s«eti«»n» 
fu^  (ty««  preserrstive  or  ttdded  elie«lenla 

Faragrmph  lie,  3i     there  gwiy  be  added  to  .««s»t  ^ni  produets 
eeanen  aelt«  8ugar»  eood^  eisoke,  0id»r  ▼inepr,  wine  Tim^^r,  aiilt 
▼in«i«r,  su^&r  rineg.'-r,  giuoose  vinefsr,  aplrit  viaegnr,  pure 
•fi«Nia.  «e2.t  peter*  and  nitr&te  ef  socla*     B«a«te»te  of  BHm  mf  b« 
added  to  awat  snd  prt&duots  only  irhen  deol^-red  0n  the  label,  %a 
proTlded  by  p«aragr«i|>h  11*  eeotien  9  ©f  rtgulttion  !?•• 

At  the  tri«l  plaintiff  offered  in  evideitee  aeetiea  S976  of 

the  Berised  Ohies^e  Oede*  whieh  reads  as  foil owes 


ijBpare  ©r  mdulternted  w^ter*  druga  or  food*)     Aay 
peraen,  fir«  or  eorpor^itioii,  or  any  aifSat  or  employe  thereof,  she 
shall  keep  for  sale,  offer  for  aale  or  exeh«ta^,  or  «hall  sell  ot 
deliver  or  expose  for  gale,  eay  drugs  not  oonforiBiBg  to  t^  rules 
tjid  standsrds  of  the  tJnited  ststtee  fharasieoi^eia,  or  say  vater 
ar  Xiqulda  or  food  whioh  shall  be  l«Rpure,  uaaSholesoiut  or  adulterated, 
or  to  whioh  sijiqr  h«ir»fttl  or  injurious  foreign  smbstaaee  has  been 
»dded,  shall  be  fined  not  leee  than  fire  dollars  nor  wore  tham  one 
hundred  doll«ire  for  e^^ioh  first  offense,  and  for  e^sd^  «ub8eciuent 
offea.ee  not  less  then  fifty  dollars  nor  aire  than  two  hundred 
dollars**  -,-..-=»,^.. 


^  .St>i   ,i  '«Mte»v»«  »*rl*«»1fi.t   ^sfwtiiai&irfsii  lo  #a«iit«-»«««  i»»*i0t«  fee*''.  .  ■ 
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fb«ire  i«  ns>  ei»iitreY«r!»|r  ^s  to  the  tn.9%9.     It  is  «ig7««d 

tbat  th«  dofeniftBt  aHumfaetur^^i  the  sffi,vuii^f«  %nil  In  tb«  eours*  of     ' 

lit  jaanufnetttro  addtd  tb«  eo&lum  stalphlte  to  th«  ine^t  u««d« 

ClMMKloals  auLQii  as  suLLphur  dioxide  and  9o<Slus  auXphl4e  »jMt  derlvod 

friM  suXpburie  aeld  and  aro  oii«sio^l«  %^i6h  are  axolttdod  fn»tt  aM«t 

t^  t&«  United  Stftte«  i^guXation  to  «Hbilei3i  the  er^tti««»  p«f®rt.     If 

the  ordiniuioe  1»y  its  terise  oxoludoo  a  eertftia  xrti^l*,  dU»f«i^ast 

ie  bouBd  by  its  teraw* 

Witbout  peis«i»g  upoa  tbe  visdoa  or  uueeoa^gity  of  »\ieh 

(»rdiai»ie««  «re  aigfat  o&U  attsntlon  to  tbe  teatiaony  of  n  witness^  a 

sarofftsaoT  of  ohttslstrjr,  eall«d  ob  beHalf  of  dofendsot,  trh«y«ls  h« 

eta test 

'*fl)e  use  of  I3S  Millign^iss  of  sodius  suir^hite  to  oae  kilograa 
oould  mrmv  b«  hmrAfuX  to  n  norcml  IndiTidbmal.     Fersoas  «l^ 
ar«  ?>.b©ut  to  die,   it  aight  speed  up  d«ath  f^.  bit.     It  oould  M 
harnfal  in  aspitritis,     Oo^ild  1m  luttnaful  to  »  fftrsoo  n^o  bnd 
kidney  trouble** 

the  f%ots  having  iMsa  mdoditted  nnd  tbe  oifdia«nee  being 

pXiKiin,  t)>e  oottTt  VP9  ftelly  justified  in  finding  is  favor  of  plaiatiff 

Mid  RgsiBst  defendant,     fberefore,  th«  f«idgsis»t  of  the  Mxmioipml 

dourt  is  "sffirsed* 

mWU,^  P,i.  AID  HAUL*  J.  OOfiOUH* 
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im,  JirsTioi  mtiiQ  s.  mii»i.if*i  i»u?e*^£9  thi  opimoi  of  fsi  s^rt. 

Tfela  Ic  an  uppeal  txem  a  judga«»%  entered  la  t&e  Smpaxl^v 
Omtt  for  tli«  au«  of  flS,000,00  In  favor  of  flotoria  £Xili^(«r  yff 
John  IJUltnipir*  her  fath«r  ^nd  iMxt  frltnd*   plAlatlff-J%po«IX«e,  and 
agftlnsi  Amtrld  M.   raulson*  d«fettda&1i<-A|»p«ll%nt,  reRd«red  In  an  aetian 
%o  reooTsr  das.-9ges  for  p«r8onal  lnj\»ritfs  all«g*d  to  trn'tn  b®0n  »u«%aln»A 
1»y  plsilntiff  while  she  whs  riding  ae  a  pAesenger  In  f%n  ?iutaaiobile 
drlT«n  by  defendant  Aetrid  lf«  ?Rnl««»» 

It  la  alalMid  in  the  first  count  of  the  aMipInittt  that  the 
ft»tMU>hil«|i  whieh  trnis  driven  ^  defendant  fmilaon  ftnd  in  ehid&  plain- 
tiff wnn  ri^ng  as  ft  ima«eng«r,  through  the  negl,ig^n««  of  I'auXson 
oolXidftd  with  another  autoaobiXe  driven  by  one  Sklward  .^.  EcAttein» 
who  «aa  aXso  n^sM^  aa  a  defendant;  th»t  the  eoXlialon  of  the  t«0 
aiatoBohiXes  ooourred  %t  the  interaeotlon  of  lenneth  nnd  I»«X»ad  ^ivmmam 
in  the  CXt|-  of  Chloago. 

The  eeoond  eount  oh^irged  the  defendant  a  f^aaltwn  and  HoXetelm 
vith  viXfaX  «nd  v^nton  adaeonduet  in  ao  driving  their  emtoaiohiXes 
that  a  oolXlaion  ooourred  Injtiring  aaid  ttiftintiff  whlXat  In  the 
everoiae  of  due  ^sre  for  her  eafet]r« 

The  O'^uae  oane  on  for  trl<«X  before  n.  jury  whieh  retttmed 
••IMirmte  verdiota*  one  finding  the  defendant  HoXatein  not  guiXty  maiA 
«i*  ether  finding  the  defendant  Aatrid  M,  FauXaon  guiXty  and  aaaeaaiag 
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•"^ 

fc«0.i,f--^8jir8  fi«!&o'  »f-:c.   c4  l"Si|»Xi.«  ff^ita't^i  i»ad«i*":.. 

ttHm»vr/  .?>nel«:l  ham  £ii»nmJ  te  soi *■»#«« f^tai  t*^ 

Sift  ni  #eXiiJw  ^tltfliAic  .fei««  irtltt^Ki  fei*«st»«>»o  aoieiXl©©  a  iAx'? 
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On  tlie  trial  the  e&utt  «ttto»iti®«  t©  tlie  juigr  oa  behalf  ©f  plRlutiff 

a  speaiaX  1st  errftfj^atorr  id  tit  ytg^d  to  plaintiff**  ea««  Kgaiast  tli« 

tefvsiS&itt  Fftttla«n,  itblah  r«ftd«  smi  foXIovsi 

"Oo  you  flQd  froai  «  prtpo&dATUMW  of  tk*  •videaot  that 
th«  deirend>!tBt  Aatrid  M»  PaulflKm  dtwrm  h9r  «ut«MM»bil«  vilfully 
Aftd  imntoBly  *t  th«  ti«»  nndi  pXsioe  of  tbe  ooXlision  in  qtt«eti&a 
hvA  tbf't  su^^  wilful  and  vraatdB  miaoonduot  sf  the  dftfsadi^nty 

inttirid  Up  fwals«n«  eontxllMitftd  te  tbc  im  juries  of  t1i«  plaint  If  fT<* 

This  interxogntoxy  was  aiunr«r<»d  ia  tb«  Rffir«ativ«« 

tb«  e^uTt  alao  eutmittod  at  th«  r«(?U)est  of  tte«  dftfendatat 

I>ftula4m»  th«  following  Intftrrogntory: 

»flo  you  find  that  t&o  plaintiff  w^«  riding  with  th« 
defsmdaat*  Aatridi  M.  Fmul«oa»  «>a  h«r  gutestT" 

Tho  Jury  anawered  ia  tho  aag»tiv«« 

f!i«  !»Bawer*  of  th«  dcfowtaata  vhila  adaJkttlag  tlio  aoeldoat 
aa  to  tintB  aad  plao««  denied  th«  fftargea  of  aagli^aoo  and  wilful  aad 
waBtoa  ooaduet  sad  sU  the  other  Vargas  of  wrongdoing* 

Flaiallff*a  theory  of  the  o»se  aooordiag  to  ooufit  oao  #f 

liar  ooflKplaiat  t^Bta  to  be  th^t  she  wro  riding  as  «  p9ss«ni:«r  ia  tha 

ftutofflohila  of  the  defeadaat  Aatrid  li.  i'aiaaeB  sad  while  in  the  ex«relao 

•f  ordinary  e»re  for  her  own  a^fety  «ftid  autoaohile  «o  driven  oollided 

with  an  autoeohile  driwea  hy  sdw^rd  A.  Holstein  'iM  plaintiff  waa 

Injured* 

Plaintiff**  theory  as  set  forth  in  e@uttt  two  of  the  n&mplnint 

ftppeare  to  be  thst  plaintiff  wae  injured  n*  aforaaald,  ?»nd  further 

iiharsee  th^t  the  defendant  Aatrid  ll^  Panlaon  with  wilful  :»ad  w«at«n 

ooaduet  in  driring  said  «&toaobU«. 

defendant  Paulaen*s  theory  of  the  oaee  sipp«nra  to  im  that 

the  plaintiff  at  the  tiaM  of  the  oeourrenee  oonpiaiaed  of  m9  riding 

a«  her  (Faulaoa*s}siiest  ia  her  *mto«oblle;  th«^t  plftiatlff  has  neither 

aUOfsed  nor  prowen  aaqr  other  r«l«tion«hi|»i   thst  pl*lntiff  is  not 

entitled  to  rwoofwer  fr©»  the  defendant  p«?ulaon  under  oount  one  of  the 

•oiqplalnt  and  ^at  the  def«ad»at  Paulson  wrs  not  guilty  of  any  wilful 


^attdt  BUS  to  hftaJLnlm^  •©irotiafMi*  oA?  5t6  swsi#  »«!«  #«  StXtoO^M  •JW 
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mad  w#aton  «i««on<ilu«t  whi^h  9avsed  %fet»  %eeld«at  Im  9it*«tl9B  or 
«OBtrll9«it«d  to  the  plaintiff's  allAg«d  InjuTles,  «»d  thftt  plaintiff 
tttiBnet  fedoT6T  b«e«i»i9  of  the  »o-d%ll»d  '^auest"  «tftt«t«  ef  thi»  3t»t*« 

7h«  •▼id«a<Mi  la  this  ease,  eoaoerning  wM«%t  th«re  se«NM  to 
1»«  ae  dl»inite»  aho^a  th)>«t  ths  liajuxy  ii»»^a  eoeasioaed  t»y  the  eolllsl@ii 
of  ttie  autoiffiobilea  of  the  t^^o  defendlfliito  »t  tb«  eomox-  of  SCemaeth 
and  Iceland  aTOttnoo  la  tH«  City  of  Oblesgo* 

At  th«  tlM  of  the  entry  of  tb«  judgiaesit  on  the  verdlot  fw 
llSyOOOcOO,  the  oourt  T^o^ted  aad  oet  «aido  the  findii^  of  the  ivaj 
to  the  epeolal  Intexreg^.tory,  la  which  the  jutf  iimt  ftekod  to  timA 
Dhethe?  o?  not  the  defendant  Aetrid  i*  Pemlson  dro^e  her  %«te«ohiie 
wilfully  and  %»ntonly  and  that  the  nrilful  oaed  ««nton  ailsoonduet  of 
the  defezuiant  f!?.ttlson  oo&tributed  to  the  injury  to  the  plaintiff*   ae 
being  Oontrmry  to  the  amnifesit  weight  of  the  eTldonoe^     baxkxKscibaaKKt 

Many  ipointe  are  raised  Iff  s.vp«llfmt  alleging  errors  and 
direete  o%tr  attention  to  one  of  the  inetru«tlon9  gilpon  on  behalf  of 
plaintiff,  whioh  ie  an  iiuitruotion  dir««otiBg  n  v^rdiot  sM  reads  ne 
foil ova: 

"The  aourt  Inetruote  the  Jury  th*»t  if  they  find  from  si 
pY«pondter8.aee  of  the  eiride&oe  under  Qount  t'so  <^f  the  OesBpl>»int 
heroin: 

(1)     Th»t  the  |»l»intiff  wh»  at  the  tine  and  alnoe  of 
tlM  ooUlaion  in  quest ion«  riding  in  the  >4utomobile  of  the 
defendant «  Aatrid  M.  Fmuleon} 

(a)     Th0it  then  %i»i  th«re  the  defendant  Astrid  «•  Faulson 
vllfally  and  wiitntonly  drove  her  autosobile; 

(S>     That  then  and  there  the  plaintiff  w?««  injured; 

(4)     And  tht^t  the  wilful  and  $r»nto&  ^isoonduot  of  the 
defendant  Astrid  M.  rnulson  eontributed  to  the  injury  of  the 
pleintiff. 

Then  you  should  find  the  defendant  Astrid  'A»  Paulson 
Cailty»<* 

the  fault  with  this  instruotion  is  that  in  the  oonpl&lnt 

it  is  alleged  in  both  eounts  th««t  the  plaintiff  mm  riding  m  % 

pssseager  and  observing  due  o««re  for  her  own  ssfety •     these  eljjjsents 
wrs  not  nontioned  in  the  iastruetion.     *»  ere  nt  t  loss  to  know,   ne 
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%h»  J«ury  louuils  &&y«  lHi@a«  irlMtli«r  tli«  pXdistiff  olaiat  8h«  wa.«  ri&lsg 
«•  II  fJUiHiBger,  a  g«t(»st»  07  just  vbat  the  r«Ii»%lon8hlp>  t>«t«»«m  «bi« 
pl&Xnt %tt  ftBd  tlie  tittfsadattt  »«•  »«  th«  tin«  of  the  ^eeid«nt.     Tlila 
ituitruetltm  furtb«7  p7oe«e<l«  0n  t&«  t^»»7y  tti^t  tut  d«f«a<)ant  vllfuU^ 

ftAd  vftatoaly  drov»  !i«r  j^utoaiobile. 

fh«  aa8«r«T  to  th«  apeolal  lnteyT«g9t«r7«  in  whieh  th«  |u7y 

afflsnfttlTftly  stated  t)}.-^t  th«  aetien  of  the  dsfvMi^mt  w&e  viXfttl  fuid 

%nittto»|,  th«  oourt  8«t  »ii<l«  fts  being  agaiiMt  th«  aiiiAifest  weight  of 

til*  ttvldeaes*     ^•tt  a  aireotory  lattruotion  sut^  as  this  ob«  is  giir«a 

i^leh  tellt  the  Jufjr  to  ir«ftdftt  a  TeaRliet  ia  fnyrpr  of  plaintiff,  it 

is  B»«»MAry  th»t  th«  elsiMnts  maat  tm  lnelua*d  in  th«  iastruetionn 

D^ioh*  if  proT«&,  i^uid  eatitlo  the  plaintiff  to  iN»eeveT  ns  agsinct 

th«  defeadaat.     fhe  eleaMtat  %s  to  plaintiff  being  in  the  exereise  of 

oejpe  Sit  the  tlM  of  the  Aoeident^  a«  alleged,  also  i^  to  nteat  »«%• 

veve  i»erfonR«d  hy  the  defendant,  if  any,   vhloh  oontributed  to  the 

iajury-  ht9  not  <sention«d  fn  the  instruotion*     In  addlition  to  thie 

the  oourt  eet  aelde  the  apeeiia  finding  toy  the  jwTjr  ae  to  wUfuI  and 

wanton  oonduot  of  the  defend!<>nt  F»uI«oa  tm  ftgainet  the  anaifcet  veigj^t 

of  the  e'videnoe,  thereby  elininating  the  anjor  h»«i«  of  this  direotory 

iastruotion.     m  thlnle  this  instruotion  should  not  have  heen  given  in 

8ii<^  form  »a  it  unciucationAhly  aisled  the  juary* 

as  the  Swpxeae  Gmtt  said  in  Illinois  Iron  ?ind  Metal  Co.  ▼• 

Wfeer.  196  in.  516,  6312 

"it  has  always  been  Iwld  that  iriitere  the  oourt  directs  m  &artio«- 
ItiT  Terdlot  if  the  3«ry  flthoiild  find  oert'ln  f^ets,  the  instruotion 
amst  (whr«^ee  «11  th<»  f^ets  and  eenditions  essential  to  aueh  m 
▼erdiot.     It  is  not  r«»qulred  tb^.t  one  instrttotion  shall  stiote  all 
the  law,  sind  Inst ruet ions  aiay  siupolemeat  eaoh  other  and  supply 
defects,  but  where  sn  instruotion  direets  a  werdiot  upon  eert<%ia 
oonditions  it  oust  state  the  eonditions  eorreetly.* 

Kaagr  other  errors  aro  assigned  and  points  argued  as  to 

ins t motions  given  and  ««  to  the  adaissibility  of  eridenoe,  whieh  «r« 

of  serious  iaport,  hut  iaasimoh  as  suoh  additional  errors,  if  m.wr, 

tu^  he  eorreet«d  when  the  cause  is  retried,  we  shall  rsfraia  fro« 


si&^  «&st$  *iil  mi  a^ML 

p-  'I 
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diseussini;  %htm  at  ttal9  time,     ft^  eT«8t«-ftpp«.%l  of  1t1i«  itppeil«# 

to  thtt  tiotiom  ©f  tli«  oourt  In  swtttng  »,«ia«  the  Juirjr'*  sifse^lti  flB^ng 

S0  think  liuitfu0tlon  3^  It^retofore  referred  to,  afeiottld  set 
IkiiT*  fe««n  glT9B  and  th».t  tli*  Jury  r^^s  oesfuscd  thereby. 

For  the  Te^B&aa  herelfi  giT«a  «b«  J|m4pM»st  of  th*  tuptrloY 
9€m7t  is  rerftrsed  and  the  ei^««  in  r«»«^«d  for  a  acv  trial* 


ISSKt,  f,S*  SFE(J|AU.t  a08Clf¥lS  in  th«  ecmoXyifiidii  r««toh«d  lawt  iM>t 


itt  »1I  th»t  is  e^id. 
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asu  Josncrg  d&hi^)  e.  w?i.nf  as  3ii.ivf^»s  thb  opisios  or  tm  aow^, 

Fla^iu}«  M.  Woolley^Dd  »lIli«iH  i.   Qd«ri'  brir^  this  «t|>t}«al 
ttvm  an  order  oat^rsa  in  the*  Superior  Qourt  @n  OotoOtr  8«  1937, 
vMoli  )«ai4  QX^x  thmj  elAiat  ^^fftj  oattired  iMteause  of  the  fr^ud  ftisedl 
adoropa^oseatntioiui  pr'^otiood  up<»n  tlio  ooiirt* 

Zt  appoaro  thst  on  i>«ooalt9«i'  7«  X9Sa»   !:i«Q;}aiftiii  a.  Kllpiiti'lok, 
gneooflAoJr  trustt«8,   fiXod  hio  bill  of  ecNsi!»lal»t  to  foreolose  the 
XiOA  of  «  trust  <io#d  ftgalMt  tiup  property  looatod  In  ataio%go,  ininoln 
9xA  icnown  ^9  SSlO-1^  Oornell  ^▼sxmo,  viilolt  wan  a  SO  K»oa  )M»t«l« 

Xt  fwrthCT  «pp®ai'«  tfejit  oa  ^ae  3,  lt$@«  a  doeroo  ©f  >3alo 
«8«  oaterftdl  ordering  WiXlia«  J«  tt(i&%-l»,  n^.9ter  in  sltanoery,  to  3«I1 
«ai.id  pre«ia«s  at  publio  «ftie  for  cmsli,  t®  the  nigheet  »a«a  beat  bid4or, 
after  first  publisteiag  notioo  of  ssid  »»!«.  ??eoorriiag  to  the  !««?} 
that  after  duly  miTOrtioing  and  giving  notioe*  dlreottd  by  said 
dooreon  said  waatox  in  oimaoory  hold  a  «^«  em  liovoabor  &«  1936,  and 
o^d  !»&id  pr«3da«8  to  one  Bol  i'ia«t  for  $X$,&0O  «ad  propKped  M» 
report  of  a^ao  vkioli  Kf«s  fiXod  oa  roi^rttary  3&,  1^7}  tli*t  prior  to 
tlio  filing  of  thla  r«f>ort  of  »ii«  owi  Oaniol  Quirk  h«.di  InterTOsod,  ^ 
!*».▼•  of  eourt,  sad  asfcod  to  too  iM^rd  on  olijootions  to  tho  salo  for 
iaauffloioaoy  sad  aa  ordor  we.s  oat^rod  tlb^t  hi«  ^ttornoyo  be  girsa 
aetiee  of  ail  future  proooeiiiags;  th»t  oa  July  7.  1337,  ti»  »aater*s 
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*X«»t<ul  flMoit  08  «  60W  d[6X^«r  «»itf(*ir/^  iL9un«tQ  ^*<iim  »&  ammt^i  teg 
iX«,-    ;-    ^\"x.»««uido  ax  t9d'«ja«  ,tfJ500M  .i  iftiMlXXlW  jj^txtniir--:  t*9%-9ita9  msm 

«!/;[  fedt^MTOVi;  iM«  00a$«&X|.  It9t  »K^X1  X&fi  MM»  ei   D*«Xfir»t<j  &ij»fi  J>i«» 
.,.+  v^.}.,.^  1,^4^    4?iiaBX  ,e£  X'i-ft»it*!fo^  ito  lJ»XXt  te^t  doxiJ<r  »ir«  to  trmfVt 

',..   ,,.  ...:...  :9tAX  l>«il  iirX4u9  XoXOffa  ««i(»  9X4»'t  lo  tx^oic  oift^  't«  leaii.lt  tttft 
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«Bid  th«'  pureH«t««X'  Sel  ^iatst  »<t«  dir«et*<l  tc  laiineitiately  nnj  the 
b«lMtMMi  of  %)m  paveliattc  ^xloe  to  said  «att«r  la  elu&noery* 

It  furth9r  appmtitn  th»t  oa  July  IS*  1337*   rle7«B0«  !!• 
Woolley  rM  tllli»B  F.  Dotfr  fil«<t  i?  t3«titloa,  afleir  4»«  aetloe  te 
i&titorneya  of  rseord  5s.Bd  to  *be  aiaatsr  in  fih^nfttry*  c©aiplainaiit»9 
tioll«ltoT3  nM  BOlieXtot  for  39l  Fl^«t*   t9  9M^t  3»$ld«  »3«ld  »al«  Had 
▼aoat«  tsli*  OT-i©r  s»ppjr»irlng  %h*  «»!«,  iMJOa^ise  tb«  b^i<s,iie«  of  t>b« 
pwr^»««  prloe  kad  not  b««tt  p^ild;  t&'it  tbia  aM»tioii  ^-an  «iBite7«d  lAd 
eostiauod  to  Julf  19,  1937 {  tlt^t  on  thf»  fl^mlag  of  auiy  19«  I§37* 
Sol  l»Ia«t  paid  th«  balftno*  of  the  purohas*  priom  to  said  SKi.8t»3>  la 
9h&jM9Tf  sad  t&eziSttpoB  appallaatt  aun^d  to  wltMrtiir  th«lir  petltloa 
of  July  15*  1^7  aad  it  w$9  so  ord#fftd* 

It  further  &pp9%Tn  th-^t  oa  ftogaat  6#  1^7,  ©a«  tt«l«a  »ell», 
l>f  eouanftl*  aft^T  d««  jM}tie«  to  *ll  attorneys  of  reoord,  filod  s 
fiiiira  p^titioB  sai«giim  «^  ^^'^'ft  ^IB'^  OWMrr  of  |$*000  ^rorth  of  boads 
•«oured  tey  tlsi«  OoraoU  Hotol  property ,  tbst  the  proai«««  wort  wortk 
|S0»000  gross*  that  dtlinQYEoat  t>»x«a  ^ateuatsd  to  i^S*000  sad  thi«t  a 
hid  of  11^*600  oT«r  itad  abovo  tho  Awouat  of  dolinotieat  tsxoo  ««.« 
ittaAoi|tt»t«*  thst  ohi»  votad  bid  |3&,000  If  tho  «al«  of  S©vemb«r  3, 
ItKMI  irsa  set  ^^ido  aad*  to  gu^r«i.»t««  s«ld  bid*  offored  to  dopesit  n 
11*090  ^ith  tho  wftoter  ia  ehaao«ry  to  bo  forfeited  if  she  fsllod  to 
■BlKO  %  bid  of  ^t  l««st  ^S*00(>i  th»t  this  notion  ^xnn  eatered  ai^ 
oeatinuod  to  aeptoagber  IS,  19»7*  without  furtbor  aotioe,  %ad  oa 
80|>%«abor  13*  1937*  tho  notioa  w^n  tsiir^ia  oontieraod  to  ee|>t«»ber  17* 
13S7}  that  OB  Septoatoor  17*  lt87  the  wotioa  ^»»  ooatinuod  to 
Ootober  1&,  1337. 

It  further  appesro  thst  oa  Ootober  S*  19S7*  aa  order  wbieh 
io  hore  oomplaiaod  of*  w«o  oatered  vaoetiag  tho  order  of  July  7*  1937* 
anyproTiag  the  «%otor*»  report  ©f  ml*  aad  etttiag  asido  tho  eale  of 


i 

^tM»  eX«n  Jbi«R  •fDi'^  f  ^iwptl'i  £of.  %e1[  <so#i«XXos  fetct^  «rnisri9lX«« 

iMi«  .fe9T0it£ft  ».<»«  ff;^t«aB  ^4&t  fndi  }&J;.<«q  i>«^  toir  kMd  »^t%q  »u?>d9%m 

©*  MXirl:   «f<tA  \i   tmtt9t\t»'^   »d  d#   t*f**«*'*«*-®  fi-i   f©.<t®.*«s  «f«3^  J^.»X»   OCfce«,f| 

Imtt  &«^««a»  »«w  )>v&X#«UK  Kiilif  t«49  |rj<^t')«^s'@.  #a.^X  ««  to  h't4  «$  «f«tt 
J5©  feff.»  ,«®Jt#eK  t»il5hKiJft  *.uatf#it   tTSfei   ^lyi  t««»*#«j*&  ®;*  &«»ttaJt#luM» 


s 

pctitloiii  of  M«X«a  ^ellJi  ^ad  T«^olted  th%t  ^«  notlc«  hi%«i  ^«&  servvdl 
uP9n  »11  partis®  in  lat«r«'sti   thn%  %h»  &T4av  mna  .«sTk«r4  *©•!«  ^ 
solicitors  f@t  <MHirpi«laeAt  «»d  ^  $«ii9itor  for  puTOhasftrg  %hmt  t&« 
s^ld  order  «f  Oetob«r  8,  1937,  %lS6  providM  that  tli«  pmrdijsts* 
ai«My  of  |1S»600  8lk«mM  iMe  rnpnid  t@  the  h<»ld«r  of  th«  e«rtifi@»tfi 
•f  salt  oa  siurreader  »f  aaid  esrtifloatt  mad  tlk^t  sslti  gs%«t@r  r«8«U 
aa&d  pr«asis4i»» 

It  is  aov  alftJUMd  tha^t  tba  nnXA  drd«r  teas  not  eat«r@d  u|»$a 
thff  p«titi(m  of  sftid  aoloa  wills»  or  hor  9Qll<9it«>r,  but  tb«»t  it  i»a» 
•at«r«d  without  \mt  kaovlodgo  or  tho  snoslod^  of  hor  aelioitors* 
It  is  further  olaiaod  tlii!i.t  slthou#  th«  order  r@oit«9,  ^dne  aotioe 
1i%vlag  beea  (3«r»«d  vpoa  all  p«rtio«  in  i»ter««t»,  thst  no  notioo  was 
««rir«d  oa  aayoas  aitd  tlist  ao  oao  kaaw  of  th«  Aotion.  until  after  ^e 
•rd«r  %»d  i»6«a  «at«r«dj  tbat  iast«»»d  of  tbe  order  i»eing  eatered  n^m 
tlMt  potitioB  of  Heloa  '^oiio*  it  »««  satered  a^a  the  iBotioa  of  Maxwell 
I.ajidi««  a  solieitor  for  tho  puroh<'ser»  &&1  i^iast, 

it  fiirther  &pp«ar»  that  on  Ootoher  IS,  1937,  Holoa  *«ila, 
hy  t»t  solioitors  fiiod  her  sooond  awora  petition,  reoitii^  thistt  sh« 
wfts  th#  i*&id®r  of  #6,000  of  heads,  secured  by  tho  trvitt  dood  foro- 
«1»S4M|  la  this  «a.»s«,  that  th«  p*of>srty  was  said  ''Ooraoli  ttotol^,  th»t 
tho  s«a«  had  he«a  hold  ^ortshor  3,  1938,  th»t  9«1  £la«t  «m»  tho 
sueeossful  hiddsr,  th^st  tho  a«l#  h*d  bs«a  af>?>roTed  Juiy  7,  1S»7,  by 
•rd«r  duly  oatered,  th^t  sho  hnd  fllod  m  previous  potitloa  oa 
Aai^st  3,  1937,  sftsr  dtto  aotloo  to  aU  tho  pertios  of  reoord,  tskJiait 
that  tho  »%1©  aad  ardor  approving  s?iid  sals  bo  s«t  &sido,   th^t  tho 
hoariag  oa  «%id  ^tit&oa  of  Mii^st  6,  ltS7  hsd  beoa  net  for  B9ptmamr 
IS,  1987,  oontiitood  to  So^osibor  17,  1^37,  94ad  thoa  oontijnttod  to 
Ootobor  16,  lt37}   th»t  without  hor  kaowlodce  jsnd  ooasoat  nmA  without 
aotloo  to  hsr  ©r  h«r  solioitoro,  tho  soiloitor  for  Sol  flast. 


»iS*  i««rfjt   jT©ft«if«h:ji'?  "Slit  ^d-J-l^lXaai  USf  fti^a  #fi«ai«Xf.i»««!»  ^  s«plloiiOtt 

3»H#  fwtlts  Xita.<r  fioi#»»  SMll  %«  ^fftflS  ma  m  t^m  hiUM  wso^^aw  Ba  &«vx®« 

*«:Xl?i.^   a»i»fi   ,^*rer  ,ri  f»tf©#»@  jfo  #«if*  i*.«*t<t«  »*^<'^'?-.4*t  #J 
6dE   Isrfif  ^itio        ,        •.■^S^«^  lt««m»  Ijji»»«s  tt>fA  mi^'  :.^lii>»  latJ  ^4 


4 

IdST,  wiiidik  r«s^  ft*  foll,«mit 

*'thlt  (9»tt««  ooKlag  on  tt  b«  fe««r4  on  tjit«  v«rlfl9<l  i«»titl«ft 
of  H«len  ««1X8»  te  aet  %oId«  tiui  sal*  of  th«  pipoporty  lQYalv«(i 
in  tikia  oau»«,  du«  not  lee  »Avlag  he«n  t&twd  tsp«a  «il,  partl«ii 
iB  lttt«;est>«  sad  th«  Court  i^i^iriiig  before  it  t)i«  a^iA  Fetltloa^ 
«rm!  beiag  fully  %aTt8«<l  in.  th«  ^««i««a« 

or^or  of  JMlf  T*  ll^»   ^pr.ro'ving  ^id  •*»fiXYaifig  t&#  ilestor** 
.affport  of  -lnl»  of  t&«  i^jropftrty  larvolvod  h»r«in  be,   umA  tho  sum 
!■«  fe«r«1»3r  v*a?»t*d,  »«t  ^sisidHi  and  bold  for  sou^t. 

IT  IS   FfjSTBiB  oaUK:  sa  that   tho  ssld  s«i«  b«,   assl  tbo  m»» 
is,  horoby  ftOt  f>s1^  aJttd  tho  l^ot^r  dir<i«tod  t€»  Tc>turs  to 
Sarnl  Fliurtf  tHo  PAt^nwT,  th«  ouai  of  rift««»  fb^isaftd  3i3E 
INHiinMi  9oILi^r8*(ll&«600),  apoa  %h»  awyroador  1^  asl4  tml  jPl^ot, 
or  his  ^osigftso.   If  tavf,  of  th«  Msst«r*s  a«rtifient«  sf  f^^lo 
ttorotoforo  txooutecl,  and  tii^t  the  K^sld  a«rtifle»t«  of  Ualo  he, 
nad  the  8^«e  !•  hotelijr  a««larod  boU  ^nd  YoXd  ani  of  s%»  fer«« 
mwl  effeot* 

It  13  nmmm  ORSSUSS  tiAt  th*  «»»•#  be  re-7efOTre«  to 
itt>.ster  in  Ohano^ry  wllliaa  ioa«h,  to  repsblteh  and  hAld  aiM»they 
•slo,  in  aoo«ar<i>»aoe  «;lth  th«  :$t^.t«ite«  so  ati4«  and  ptovlded* 

Tho  fthore  older  »«^*  amrkod  "^.l**  hy  tolieiteirR  f«r  eospiftiBAttt  ^ad 
M41oltor  for  mireh^xer* 

the  petition  farther  iillegee  th»t  oa  Ootob«r  %,  1997,  after 
the  eatry  of  eald  order  eeld  eolloitor  for  ymrehneer  d«»i»aded  sad 
prooured  of  ^llllaji  J.  Hooah,  aaster  ia  oh^aoefy,  »i  oheok  for 
«19,eoo,  p»7»hle  to  the  order  of  Sol  flast  aad  leader  faiiftilaei>, 
eeeigaee  of  said  wieter'e  e*rtifle<ite  of  jsaIo,  siad  th^t  ea  the  stwrn 
day  end  before  a  P.h*,  had  euld  oheok  oertlfled  by  drawee  baah}  that 
ft»id  order  »»«  proour«d  Iqr  the  eolloitor  for  par^<>i*er  oa  hehailf  of 
S«l  Fl«*t  ia  ▼iolatloa  of  the  rulee  of  eourt  aad  hy  r.  alere^reseat^tloa 
to  the  oourt,   la  thrt  due  aotleo  *-»»  not  9<?rred  upon  «ay  parties  la 
iatereetj  that  a^id  petltieaer,  Belea  **li«,  deelred  to  withdraw  her 
patltioa  filed  oa  Auisaiit  d,  1M7,  nad  «oked  to  r^o^te  the  order  of 
Oetaher  8,  1937}  thst  9ol  Plset  fee  ordered  to  T*tuT»  to  said  «aster 
ia  ohaaeery  tiae  U8,ee»0  tstad  th«*t  said  ^tltioner  he  glv«a  !«»▼«  to 
»ithdr«i«  eaid  petition  filed  ^uguet  6,  1937. 


X'l:         


s 

it  tuTthet  sfcp-^itsjpa  t&at  sm  tfe*  p?«««iit*-»tloa  ®f  said 
petition  of  nntd  ti«X«n  ^^eil®  «nd  witbout  aa^f  %&e«#7«  %>«i&c  filed 
tber^tOf  ansi  without  aa^r  «l«nii%l.  &f  the  ^lX«g^,tl&fi»  tb«rein»  t1i« 
court  «nter€*<i  »n  03«i«T  deagriftg  a«al«t  pttitioa.     lo  i»(&«|rl&l!it  is  ms^ie 
%X  HeXea  ''ells  of  th#  court's  ftotioa. 

It  fu7tlie7  appear*  tb^t  on  Oetober  S0»  ldS7,  ftpi^ilftats 
liore  fil«4  their  s«om  petition*  aile{g^»;g  ot^nereHip  of  iVl®tl»»of 
the  tne  title  of  »niA  Ooraell  iietel  and  the  ebeia  of  title  b^ek 
to  the  eoiBBOB  granterey  Joseph  Sehsitt  mM.  his  wife;  tbmt  the  legal 
title  to  the  rea^iniag  undivided  %/l&tha  in  mid  }af  floreaee  ^ooXley, 
ooe  of  afpellnnta*   in  fee  f&t  the  use  and  benefit  of  one  Esther  ii. 
Utvfi  th^%  pureiaaat  to  deeree  ef  sale  the  preaieee  were  sold  by 
ths  aaster  in  ehioMMnr^  to  Sol  Plaet  for  #lS#i^)0*  miwl  the  a^ster'e 
repojrt  of  sale  »».«  filed  eaA  epproTed  July  ?,  1^7;   that  o&  August  ©,» 
19S7«  one  8elen  «ell«  ^  interreaiitg  petition  alleged  the  property 
to  be  wovtli  |@0,£»0a«  the  delinouent  texes  I3§»000  nxA  offered  to 
Hd  |35»00O  over  a««l  above  the  t«ix«e,  and  ©ffar^'^d  to  deposit  |1,000 
%•  gttexeatee  her  hid  if  the  eourt  eould  set  ?raid®  Dald  smle,  mieh 
petitioa  ems  oontinued  froia  time  to  tiaw*   finiilly  b«ing  eet  for 
hestrlng  on  Oetober  lb,  19^7$ 

Appellants'   petition  further  alleg«'s  that  the  soiioitor  of 
reoord  for  Sol  Fleet  wi^s  the  bidder  nt  the  sale;   Ih'^t  without  not  lee 
to  wmyotte  eneept  eolieitor  for  eo^q^leitt^^nt,  he  prooured  the  entry 
•f  the  order  of  Ootober  S,  19 S7,  ▼* eating  the  order  mt^orlmg  the 
sale  jUMl  T»e«,ting  the  aele  «uad  ordtrtag  *  resale,  ordering  also 
ths  return  of  the  purohaee  aioney  t©  3ol  JTlastt   that  on  the  sane  day 
iteJieell  idMidis  surrenieri^  the  oertifioate  of  sele  to  «iaid  master 
waA  reoeiTod  s  oheok  for  |1&|»600  sad  isn^di^tely  bed  the  &naat 
CMirtlfied  iqr  the  drmiNre  brnnk* 

flppellBBts*   i^tition  further  states  th».t  smid  orsJer  of 
Ootober  8«  1987,  wb9  la  ▼ialattsjB  of  Rule  li  of  the  rules  of  the 


ft»Ai. 


&m  fR»  iif^m,^ 


.* 


iStri©  9A$  %0 


*d#     ftjiV 


^0   19h': 


Superior  @«u:pt,  vbiete  pzt}Vjl<l«s  tbat  fio  KotidB  sMU  'bm  li««yd  or 
•7<t«7  •ntiiiFed  ia  may  a««a«  trithout  netlo«  to  th«  ©ppo»lt«  tmrty  nftetr 
•vmAi  parkf  haa  eat^rnd  Ms  %i>peari>not  «iaet  Itf  adsrepYCi^eRtTitloa  to  tbo 
•oturt  and  in  vlol^tlea  of  tii®  riihts  of  ftp^^li&iits. 

App«ll*ttt»*   p«titio»  further  *U«ge«  tli^-t  s^t-ld  petltloii 
•f  SoXoa  ^tllo  v^a  ln$4o<^iiate  &&d  showed  no  lefaJL  grcmiids  fot  tlio 
THOstloa  of  tb»  ordos-  of  Jwly  7,  1937,  sad  tfeut  9»id  orsler  of 
OotoliMer  @«  1937,  w9S  eoatr<<tr7  to  tho  rlsiios  of  H«lea  tolls  «»  oridoneod 
Iqr  lier  aubsemiont  |>«tltion«   filod  Ootobev  IS,  1937 ,»  ^^.iilciBg  l«s»vc  to 
wltfedT^w  9ftid  petition  of  femgust  6,  1937, 

Appoilaats*  potitloa  further  slloget  th«t  tfeoy  deslro  to 
redooti  fro«  «sid  s-^lo  ^nd,  on  October  18»  1937,  tendorod  the  amis 
pries,   plus  lxitf>.r«8t  ^t  6  por  eont  to  ths  »*)st«r  >^nd     siced  for  a 
o«rtlfio«iit«  of  redOHptloA}  th%t  th«  tondor  wam  rofused,  hooiauao  ths 
siO-O  had  hoea  r^ioiitod;  that  oppollftMs  hold  their  tonder  good  sMtL 
are  still  rstdy  to  redo«si. 

Appsilents*   ^tmytT  is  thi^t  ths  ordsr  of  Ootoh«r  i,  1937, 
ho  vmsfttod;  thnt  $ol  ^Iftst  bs  dlr«et«d  to  repay  th«  flSv^O  to  ssid 
■ftstor,  that  the  order  of  Jul|r  7,  1337,  he  relswtMed,  th«t  the  saI* 
•f  Konroaber  &,  1336,  he  hold  vslld,  aad  th^t  the  petition  of  Helea 
wells  of  August  6,  1937,  be  denied*  that  the  «»8t€r  be  dtrceted  to 
aeoept  the  tender  of  the  re^eoptioa  «Bney  «nd  upon  reoeipt  of  It,   lasue 
his  eertlfioate  of  redea'^tloa.     the  oourt  denied  this  petition  on  the 
dsy  It  y^9  presented* 

this  o<»iuse,  so  f«ir  »e  we  are  ftdvised,  is  still  pending  la 
the  Sluperior  Oowrt  and  the  ordere  thst  #«re  entered  dei^ing  the 
prayer  of  the  i»etitioa  i»ere  aerely  Interlootitosy,     »o  oertifieate  of 
etrldMMMi  was  presented  sad  we  aust  pr^tmmt  th%%  the  trisl  oourt  had 
eaffioleat  before  it  to  Justify  the  aotl&n  t/tkea  by  said  oo«rt.     It 


■■:■■.:»    if«?l/« 


.     .ioo  tilKt  \d  mMi  mlf9i*  tiilf  t^lfeut  o'  '-i  o^o'^wef  *ff»i<»Jin«i 


f 

mm*  tha  duty  ef  th«  etmrt  to  g<st  tfe«  beet  prl««  posalblt  for  this 
propvfty  %fid  If  i»i  tlie  eourt*s  dlacx-etlan  It  appeared  possllde  to 
e1»t«lB  |iO«900  8t  the  aaii*  la»t««4[  ef  th*  |1S«QD0  fov  whioh  the 
property  v^jb  eeid^  rtM  ti^  ptiroh«i8«r  o@n«eiit«d  to  this,  ao  one  oeuld 
have  Men  injured  thereby,  Biettiiev  the  bondholders  nor  the  omerfl  of 
the  equity* 

^t  the  outset,  however,  another  mie«tion  1«  presented  to 
us  vhioh  18  not  mentioned  in  the  briefs  filed  herein,  being  th^t  of 
the  Jurledietiea  of  this  court  to  entertain  this  ^ppeel,  whioh  is  a 
<iuestioa  that  ney  ^  r«.iaed  on  the  oourt*e  ovn  owtion.     Duno»neon  y* 
Lill.  33a  111.  538  99A  oiasee  therein  oited, 

Onder  the  statutes  this  oourt  e«in  only  entertain  «ppe«le 
fron  fliifiX  ordure*   Judgments  end  deerees,  exoept  in  s¥«olfled  o^ses 
SttOh  ft«  injuiMStions  and  reoelrersfelps.     Chmpter  110,  P  regraph  ^1, 
Seotion  77,   lll«  B%mf  Bar  State*  1937,  provldeet 

"aoi.  t  77.  {j^mmnt^t  mGmm  km  nnrnm  m^Jtof  re 

HSTXIW  *  UAW  TO  AiiKAl.).    (1)     Ap^ele  shnll  U«  to  the 
'Appellete  Gfourt  or  ^Mpream  Oo^rt,  In  nnf.s'^.w  ehere  «ny  form  of 
reriew  say  be  alloved  by  lav,  to  revise  the  final  Judgawnts, 

0t«i«rB  or  deorees  ef  the  airouit  Courts,  the  Superior  Court  of 
Oook  County,  the  Oounty  Courts,  the  City  Courts  and  other 
oourta  fih&s@  Judginente  orders  »jM-  deere«s  ^re  reviewable 
therein,  *  •  •  • 

In  the  ease  of  arftires  t*  y&raere  U%r^-%«  Bank,,.  36B  111,  35, 

the  eourt  la  deeeriblas  s  ftnel  order  in  «hioh  en  appeal  «»y  lie  to 

this  eourt,  on  peg*  ^^9  stidt 

"The  test  as  to  whether  a  Jtidgaent,  deeree  or  order  is  final 

and  ai»¥»ealable  is  idiether  it  teralnstes  the  litigation  on  the 
•erita  of  the  et^se  and  determines  the  ri^ts  of  the  partif^a. 

(t«.ffiKli  '▼•  llffM.Jyl^fmi  ,-}^»lf„fenM|  ff^f^,  333  m.  401).     An 
order  b%s  the  eiisenti^l  eleaente  of  fins^lity  i%hen,   if  af firmed, 
the  trial  court  haa  only  to  proeeed  «ith  its  exeoution*** 

It  muet  at  onee  be  apparent  th:<^t  there  is  no  eleoseat  of 

finality  in  oonneotion  vith  these  orders*     the  eeurt  direeted  the 

waster  to  re->advertiee  aiwl  re-sell  the  property  and  whether  or  n»t 
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ia,   PBSSIDLHO  JU;3TICS  0 'COSliOR 

BELIVERiiD   TZS   0?Ii:iOi:   or   TICS   COU:'T. 

PI  a  ij  it  iff  "brougiit    an   action    in    assuuipsit    attain  st   del"  en  riant 
to   recover  dajaagea   for  a  breadx   of   contract.      At  the   close   of   tii© 
evidorce,    on   def ^-ndant 'b  Liotion,    there  was  a  directed  vc^rdict   in 
plaintiff's   frtvor  for   ;i!576.6a,    judt^nent  ^'?as   etitered  en   the  verdict 
.4nd  plaintiff   app  mis. 

Tlae   record   discloses   tiiat  oii   January  li,    1929,    the  parties 
entered  into   a  written   agreexient  by  which  plaintiff  was  uiade  the 
sales  manager  with  the   excluaive   rieiUt   of    Bale  of  def  en.iHx.t '  a 
proiacts    In  more   than   30   stutes,      Ina   contract  was   for  a  period 
of  3  years  unleas   sooner   ter/ainiited.      i'laintiff  whs   to   "oe  paid 
for   its   services  155?   on   the  -ffiiolesale  list  price  of   defendant's 
goods   that   it   sold,    the   coxaiui  asion   to   be  paid  weekly.      The   contract 
further  provided   tiiat   defendant   5fas  to  pay  plaintiff,   upoii  the 
execution   of  the   contract,  $4250   "as  orgatiization   expenae   to   cover 
initial    operations."     And  farther,    "xlie  manufacturer   (defendant) 
agrees   to   set  an   advertising  appropriation  taeed  oii  not  less  than 
twenty-five  per   cent.    (25;^)    of  maauf  aotarer 'a  wholesale  list  price 
on   stated  product  during  tlie  teria  of"   the  agreement  unless  by  the 
mutual   agreeraent   of   tiie  parties   such  appropriation    should   be  either 
increased  or  decreased;    "the  i^raaiuf actarer   (^efendanr)    wiij.    arr^mge 
to  pay  for   advertising   sufficient    in   its   sole  JadeiSaent   aiid   diaere- 
tion   to   carry  on  the  ii.itxal   advertising  expenditures."     Paragraphs 
13   and  17   of   tn<?   contract   are  as   follows:      "16.      Anything  hersin   to 
the   contrary  notwithstanding,    if   the  minimua   salts  at  list  price 
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Tjy  the  sales  maneiger  shall  not  fee  |400,000  for  the  first  year,    or 
$500,000  for  the  second  year,   or  #750,000   for  the  third  year,    this 
contract  may  be  cancelled  by  the  manufacturer  (defendant)    on  writ- 
ten notice  of   thirty  (30)    days  Wi.enever   the   amoant  of    sales  falls 
"below   said  quota."  "17.  Anytixing  herein   to   the   contrary  not- 

withstanding the  manufacturer  shall  ha^e  the  right   to   cancel   this 
contract  at  any  time  after  one  year  froti  the  date  hereof  upon  thirty 
(so)    days  written  notice  to   the   sales  manager  fplaintifl[J.      In   such 
event   the  actual  e^qpenae  of  the   sales  mana^.er  over   income  from  the 
inception  of  the  contract  to   the  datp  of  cancellation  plus   the   sum 
©f  Twenty-five  Thousand  ■Dollars  ($25,000)    in   cash  shall  be  paid   to 
the  sales  manager." 

Upon   the   execution  of  the  contract  plaintiff  proceeded   to 
■ell   defendant's  products  and  »t   one  time  employed  23  men  for  the 
purpose  who   devoted  more  than  60^  of  their  time   to   the  work*      Sales 
were  made  and  commissions  paid  until   about   July,  1929,  when  some  of 
the  advertising  contracts  made  by  defendant  were  cancelled  because 
the  business  was  not  increasing  as  both  parties  had  iioped,     December 
10,   1929,    defendant   sent  plaintiff  a  written  notice   stating  that 
defendant    "elects   to   terminate  the  agreement  made  the  11th  day   of 
January,  1929,"   speeifying  three  reasons,    the  taird  of  wiiieii  was: 
"That  you  have  failed  to  live  up   to  the  terms  and  conditions  of 
Paragraph  13  of   said  agreement  in  that  the  minimum  sales  at  list 
price  made  by  you  have  not  bees   and   cannot   possibly  be  ;i?400,000  for 
the  first  year  of   said   contract,"      It  was    stipulated   that   this 
notice  vrae   received  by  plairitiff  December  14,   1929,   by  registered 
mail,      January  13,   1930,    defendant    sent   to   plaii.tiff   another  notice 
that   it  had  elected   to    tertriinate   the   contract  for  the   same  reasons 
sentioned   In   the  notice  of  December  10th,   the  only  difference  in   tlie 
two  notices  being   the   elimination  of  the  words,    "and  cannot  possibly 
"be"   in   the  third  paragraph  of  the  notice  of  December  lOtn,    so   that 
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paragraph  3  ol'   the  notice  ol"   January  13th   read:      "Tliat  you  hr.ve 
i'ailed  to  live  up   to   the  termE   ■xnd  conditions  of  Paragraph  13  of 
said   agreement   in    that   the  minimum  sales  at   lift  price  Ciade  "by 
you  have  not  been   the   siiBi  of   |400,000.00   i'cr  the  3  irst   year  ol' 
said   contract*"     It  was  fuitiier   atipulated  that  the   2iid  notice 
was   rec-'ived  ty  dei'endant  by  registered  uiail   Jaiiuary   21,    1930, 
The   court,   on  plaintiff's  motion,    erroneously   strucii   i'roBi  the  evi- 
dence  the  notice  of  Decacibar  10th.      Whether   that  notice  was   suffi- 
cient to   terminate  the   contract,    it  having  been  given  before  the 
expiration  of   the   first  year,    it   is  not  neee8sar;y   to   deteriiine,   but 
the  notice  ^as   soiae   evi  ^ence   tending  to    show  that   defendant  intended 
to  cancel   the  contract,    smd  the   question  is  properly  before  us.  What 
defendant    did  after   receiving   the  tv^o  notices   does  not   clearly  appear 
except  that   soine  of  plaintiff's   representatives  continued   to  try  to 
make   sales  for  a  raonta  or  aiore  after   the  receipt  of   the   second 
notice. 

The   evidence   shows   the   sales  iiiade  by  plaiiitifl'   for   the   first 
year  amounted  to  $125,000;    that  defenaaiit  had  paid  out   for  advertis- 
ing $175,000,    and   tliat  the  amount  of   the  advertising,   ae  proposed 
to  be  done   i.y  defendant  after  the  exeeutiou.  of  the   eontract  would 
cost  |435,G00,    and   taat  moBt  of  tuis  proposed  advertising  was   can- 
celled by  defendant   about    July,    1929. 

Plaintiff   claiiued  in   its  declaration   that   it  was   entitled 
to   the  |25,000  mentioned   in  para^jraph  17  ol   the  contract  above  quoted, 
and  makes   clahua   for  other   euiiounte,    the  a^  dawn  urn  being  |40,000» 
In  this   court  plaintiff  contends  it  ia   entitled  to  recover  (1)    the 
125,000,  with   interest    thereon  under  paragr^ij^h  17;    (2)    #650   "storage 
expense  and  interest  thereon";    (3)    and  the  4^576,68,  being  the  amoxint 
of  the  judgment  rendered  in   its  favor.      Ihis  latter  item  was   for 
eoHBiiBBionB   earned  but  not  paid,    arid   tiie  defexudarit  on  the  hearing 
admitted  plaintiff  was    entitled  to   a  judgjuent   for   this  atiount. 
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The   trial   Judge  held  that  the   contract  was  terainatei  lander 
the  provisions   ol'  Paragraph  13,    above  quoted,    and   that  Paragraph 
17   did  not  apply.      We  agree   witi   tnis  holding.     Paragraph  12  pro- 
vides  that  unless   the  luiniiauia  sales  aiaide  by  piaintifl"   lor  the   lirst 
year  amounted  to   $400,000  deJ'endarit  migiit   cancel   the   contract  upon 
30   days  notice,     Deiendaii-t  fe;ave  piaintifl"  two  notices,    stating   spe- 
cil'ically  tliat   it   terminated   the  contract   under  Paragraph  13  because 
the   sales  had  not   amounted  to  :$400,OQCi,    and  this  seems  to  be  the 
fact,    the   sales  having  amounted   to   but  #125,000.      Paragraph  17   of 
the   contract  provides  that   it  iflay  be  cancelled  at  any  time  after 
one  year  upon  giving  30  days  written  notice  to  plaintiff.     Under 
tViis  paragraph  no   reason  need  be  given.      Defendant  is  given  the 
absolute  right   to   cancel   the  contract,   and  where  the   cancellatioa 
is  made  under  that  paragraph  defendant  must  pay  plaintiff  i||25,0O0 
in   cash.     We  think  it   obvious  that  paragraph  is  not  applicable   to 
the  facts  in   the  case  before  us;   but  plaintiff  contends  that  it   did 
not  breach  the   contract  In  failing  to   sell  #400,000  worth  of  goods 
the  first  year  because  its  failure   to  do   so  was  caused  by  the  action 
of  defendant   in   cancelling  the  advertising  contracts   in  July,   1929, 
which  advert  is  eaientt  would  have  created  a  marJcet  for  the  goods   so 
that  plaintiff  couJiid  sell   theu*     £ut  en  this  record,    even  if  w« 
assume  this  to  be   the  fact,   there  is  no   tangible   evidence  upon  which 
any  damages  to  plaintiff  could  be  predicated. 

As   to  the  item  of  #650  counsel  for  plaintiff   say:      "It  was 
proved  that  **•«  #650  which  plaintiff  paid  for  storage  on  defendant's 
goods  has  regained  not  refunded  to  plaintiff,"  and  therefore  that 
plaintiff  is  entitled  to  this  amount.     But  the  diff ioulty  with  this 
contention  is   that  there  is  no   evidence  that  plaintiff  paid  the 
♦6B0  or  became  liable  to  pay  that  aEiount,      The  only  evidence  is 
th.»t  of  plaintiff's  bookkeeper  who  testified  as  to  items  shown  in 
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her  TDooks,  which  iteca   siio«ed  a  Taalaiice  of  |1093.60   as   of  llovenihar 
30,    19  30.      On   cross-exaiiiiiiation    sne   testiiied   tuis    total    "includea 
comruissions   and    storage.      Taere  were  13  monz'na   storajce  at  v50  a 
month,"     Ivat  tii«re   is  no    gv.ldsnee  tiiat  taie   Iteia  was  paid  ty 
plaintiff  or   that   it  becarie   lial'le   taerefor, 

Tlie   julg'^ierit   of   t)ie   Superior   court   of  Cook   ocunty  is 
»l"firmed, 

JUDCiioSKT  Ai'iriRltiD, 

Eodurely  and  Matcnett,  JJ, ,  ooueur. 
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Appellee,, 

T8. 


LBOBARD  B.    KLUCK, 


¥R.    PT^SIBBTG   JUSfIGS  0  »COMKOR 
im.IVEREI)  TiiE  OPIlsIUii  Oi'  XHJii  COUHa'. 

i'laiiitilT  brought  axi  actioB  tkgainat  deleiidaiufc  to   recover 
daroiges  lor  pereoual   injuries  elbiiued  to  iiave  l^eeu  sue&axaed  by 
her  through  dei'eridarjt 'b  uegiitient  driving  ol'  axi  auvouiooil©. 
There  was  a  verdict   nnd  Judi^;,arit   in  plaiiitiil'' a  I'avor  I'or  #21u0 
and  defsndant  appeals. 

The   record  diacloseB   taat.   about   siaN^o 'cioci  Oi-    tae   eveniig 
©i"  lovejuber  11,    1935,   plaiatii"!',    it  laurried  woaaii,  was  vealking   Bouth 
across   79tx;.  Sbreet   on   tae  west   crosswalk  of  txie  ixite^r  sect  ion  ol* 
Aberdeen   street;    taat  Wiaeu   Siie   reached  a  point  uear    ule  uortrx  rail 
of   the  i?e:8tbound  street   car  track  in   79 tn   street   sne  was   struck 
by  defendant's  automobile  which  was  beini,,  driven  west  at  a  speed 
variously  estiBiated  at   :i  roia  15  to   <'0  miles   an  iiour,      Plaintil'l  waa 
intending  to  board   an    eastbound   street   car   in   79th   street  at  its 
intersection  with  Aberdeen  street;    she  had  been   visiting  friends  at 
77S2  Aberdeen  street;    it  was   rainine,   and   sne  had  her  umbrella  up; 
she  V'alked   south  on    tne  west   sidewalk  of  Aberdeen   street   and  when 
she  reached  the  north  curb  of   79th   street  aii   eastbound   street   car 
was  approachiu{.  from  the  west  coming,  to  a  E:top;   plaintilf  looked 
toward   the  east  and   said   she   saw  an  automobile   about  150   feet   from 
her  ooming  west  near  or  in   the  westbound  street  car  track;    sne  pro- 
eeeded  south  and  when   she  reached   the  north  rail  of   the  westbound 
tiraek  she  hesitated  3  or  4  seconds,  looked  at  the  motoraian  of  the 

street   car,   who  looked  at  her  at   the   same  time,    and  at   that   time 
ohc  vas  struck:  ly  defendant's  westbound  automobile.      The  evidence 
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indicates  that   the   automobile  passed   lio   the   south  ol'  plairitilT   aad 
that    she  t?ag   struct  by  the  norta   side   of   it.      It  was   dark  at   the 
time  but   the   evidence   indicsttes   taat   the   intersection  was  I'airly 
•well  lighted  and   that  the  lights  of  defendant's  autoaiobile  were  on. 

Defendant   testified  that  at   the   tirae   in  cjuestion  he  wa« 
driving  his  Ford  car,   taxing  .  oaie  his  wife  and  another  lady  vh© 
was  in  business  with  her;    that   as  he  approached  Aberdeen   street  he 
was  tra;veling  about  ID  aiiles  an  hour;    that  his  car  was  straddling 
the    south  rail   of  the  westbound   track;    that  it  was   raiiiin^f  and   just 
pFiSt   dusk;    tiiat  a   street   ear  was   about    70   or   BO   feet   aii3ad  cf  him 
which  he  had  followed  for  about   25-  blocks;    t!aat  ha   did  not   see 
nlaintiff  "but  heard  a  timd  like   saaietiiing  striking  the  north  sid« 
of  his   car;    that  he   stopped  in  a   short   distaiice   and  went  back;    that 
the  motorraan   and  otner  persons  took  plaintiff   iiito   a  nearby  building, 

?i.iss   Sheehan ,    who  was   sitting   in   the  front    seat  of   His 
Butosiobile,    -md  his  wife  who  was   in   the  bacJi;   seat,   both  testified, 
each   saying   she    lid  not   see  plaintiff,    but  taat   tney     heard   some- 
thing  strilce   tae   side   of   the   autoj^iobile, 

Oafendaxit   contend*  t  lat   the   court   erred   in   denying  his  mo- 
tion  for  a  directed  verdiot   at   t/xe   close  of  plaintiff's   evidene* 
and   again   Mhen  he  rfaaewed   the  motion   at   tha  close  of   all   the   evl- 
d«hC8  because,    "plaiiitiff   failed   to   establish  the   exercise  of  du« 
care  on  her  isart  and  failed  to  establish  the  negligence  of  defend- 
ant as   ciarged   in   the   complaint,"     Wiiether   the   court   erred  in   orer- 
ruling  defendajit's  motion  taade   at    tha   close  of  plaintiff's   case  is 
not    involved.      Deferidaiit  put   in   testiatony  after   the  motion  was 
ovirr.iled,    and  when  nil    the  evidence  was  in  he  did  not   renew  the 
motion  bacaase,    as  he   siays,    that  motion   could  not   then  be  renewed, 
but  made  a  n-w  aiotion,   w;.ioh   is   t.ie  pro^jer  procedure  for  a  directed 
▼erdict.     We  think  it  otvious  that  the  evidence  was   sufficii-nt   to 
find  that  defendant  was  gniilty  of  negligence  because  it   shows  he 
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did  not«ee  plaintiff,  nor  did  either  of  the  ladies  in  the  car  with 
him  see  her  until   after  tne  accident.      Certain   it   is  tuat  we  would 
aet  be  warranted  in   saying  that  the  verdict  of  the  jury,   fin'ing 
he  was  guilty  of  negligence,    is  against   the  manifest  weig^ht  of  the 
«Tid6noe. 

The   question   then  rei-iains,   'S'aB  plaintiff   guilty  of   ccntri- 
hutory  negligence  as  a  matter  of  law?     The  test  in   such  case  is. 
Would  all   reasonable  minds  reach   the   conclusion    that   the   conduct  of 
plaintiff  at   the  time  was  Tiolative  of  all  rational   standards  of 
conduct   applicalDle   to  perscnc   in    siiiii-ir  circumstances?     Eglly  v. 
The  Chiea;g:o   City  Ky,    Co..    255  111,    640;   Bale  v.    C-iiicu^o.   Juiiction 
Ry .    Co .  .    259    111.    476;   Louthan  v.    Chicafj;o   City  R.v.    Go.  .   198  111. 
App,    329;   Hethaler  v.    Crarxe   Co..    218  111,    App.    207;   itoyer  v. 
VauRhan's  Seed  Store.    242  111.   App.    303, 

In  lieidenreich  v.   Lreinnc-r.    26i    111.    439,  which  v^as  a  suit 
brought   to  recover  dszaat.eB  for  personal  injuries  jj.lej.ed  t&  have 
"been   sustained  as  a  result  of  teing  Jsuocked  dovna  and   run  over  by  a 
team  and  wagcXi,    it  was  held  that   the  failure  of  plaintiff   to  look 
for  approaching  vehicles  before    starting  across   the   street   at  a  publle 
crossing,  was  not  necessarily  neglii^ent  under  all   circumstances. 
Ihe  cuurt   there  said  (p.    451):      '•It  has  long  been  the  settled  rule 
in   this   jurisdiction   that    'it   cauiot  be   said,    as  a  tiatter  of  law, 
that  a  person  is  in   fault  in  failing  to  look  juad  listen  if  misled 
without  his   fault  or  where  the  surroundiuga  may  excuse  suoii  failure,* 
(^Citing  autuoritiear)     We   see  no   reason  why  this  long  establiBhed 
rule  of  law  should  be   changed," 

ill  Brulxl  V.   Anderson.   139   ill,   App,    461,   dataages  were 
elaiased  lor  psraonal  iujurias   alleged  to  have  resulted  from  defend- 
ant's negligence  in   driving  arx  autoaiobiie  at   a  hii^-,   rate  of  speed 
in  a  resideatiel  district  of  Chicago.     Plaintiff  h.Ml  a  judgfeent  ef 
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$7500.      The   accident  happenpd  about   8  o'eloek   in   the   evening;    it  was 
1.arJ:  and  raining  hard,   and  there  was  a  high  wind,      Plaintil'l'  was 
walking  north  across  Waahincton  boulevard  at  the  west   side  ol"  4l8t 
avenue,   a  nort.-  and  south   street.     When  plaintiff  reached  the   curb- 
stone on   th     south  side,    "he  hesitated  a  moment,   raised  his  umbrella, 
looked  in  both  directions,    'saw  notning'    and  then   started  across  at 
a    'trot*   or  fast  walk,  holfiing  hie  umbrella  down  overhis  head  and 
shoulders;    at   tnat  ajo&ent   def  ©ridafit 's   automobile,   witn  two  head- 
lights"  came   east   on  Washington  boulevard   at  25  to   35  Eiilee  an 
hour;    other  ^;?itne8se8   said   Irom  13  to   15  rriles   an  hour.      Plaintiff 
was  struck  and  injured.     The  judgment  was  afiirmed.      It  was  con- 
tended  that  plaintiff  was  puilty  of   contributory  negiigence.      The 
court  held   the   question  was   one  of  fact   for   the   jury,    gaying,    *Th« 
question  was   one  of  fact  for   the   Jury,   and   after  due   exa' ination 
and  consideration  of  the  evidence,   wo  think  the  verdict  of  the   jury 
ut>on   that  question   is  not  manifestly  against   the  weight  of   the 

evidencSo,      In  n©   event  can  appellee's  failure  to   see  the  autoinobil* 

the 
or  even  his  failure  to  look  at  all,   if   such  were/fact,   be  hsld  to 

be  contributory  negligence  as  a  matter  of  law,   under  the  circumstances 
shown  in   this   case,"      The   court   then   quotes   from   the  Brermer   case, 
260  111.439,    froia  whicij  we  have   above  quoted, 

in  Qannqn  y,   Mel^    252  111.    App,    bno ^  plaintiff,   a  yoiing 
lady,  was  crossing  a  street  in  East  St,  Louis  fraji  rest  to   east  on 
the  north  crosswalk  of   ;^    street   intersection   at   about   B  o'clock  in 
the  morning.      It  was  raining   and   she  had  an  limbrella  over  ner  head; 
when    she  was   a  little  more   than  half  way  acrosn   the    street   she  T;a» 
•truck  by  defendant's  northbound  autoKbile,    coring:  in   contact  with 
the  left    side  of   it,      Def«tidant   did  not   see  her  before   the  impact. 
A  judteOient   in  her  favor  was  al'firmed.      The   court  held  that   there  wm 
sufficient   evidence   to    show  taat   defendant  was  guilty  of  wilful   and 
wanton  miseonduct,   and   said  (p.    557):      "It  is  the  clear  duty  of  an 
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autoifiotile  driver  to  have  regard  for  Hhe  safety  regulations  proTlded 
\)y  law,   and  to  take  into   coneideration   existiug  conditions  at  the 
place  where  ajj   injury  laay  occur,      The  defendant  did  not  look,   'when  it 
vas  his  duty  to  "be  on  hie  guard  and  have  his  car  under  control,   at  a 
■busy  street   intersection  where  he  was  hound  to  Joiow  that  pedestrians 
iQigS-it  be   crc  Being. "     The   court   further   said  that   if   it  wae  necessary 
to   determine   the   queetion  whether     iaintiif     as   guilty  of   contrihu- 
tory  negligence,  he  would  hold  plaintiff  was  not  guilty  as  a  matter 
of  law,  hut   that   the  quest  ion  T'as  for  the   jury.      In   the   instant   case 
we   are   of  opinion   that  whether  olaintiff  was  guilty  of   contributory 
negligence  was  a  question   for  the   jury,   and  we   are   unable  to   say 
that   its  finding  in  fuvor   of  plaintiff   is   against   the  aanifeet  weignt 
of  the   evidence.        See  also  Gills  , v.  fe.   Y.    C»   &  St.   L.   R.  H.    Co. ^ 
542  111.    455;    Goldhlatt  v.   Brocklehenk.    166  111.    App,    515;    0.    &  l)i,W. 
Ry*.   Qo.    V.    Han 8^.    166   111.    623;    Cole-aian   v,   \'»icmioebcr.    291    111,    App, 
603   (q   h,E,    (2d)    265.) 

Complaint   is  also  made  that  the  court  erred  in  permitting 
counsel   for  plaintiff  to  interrogate  jurors  on   their  voir  dire  ex- 
amination  as  to  whether  they  had  any  financial  interest   in  the  Union 
Automobile  Indecinity  Association,     Before  the  trial  began  counsel   for 
plaintiff   submitted  an  affidavit  by  plaintiff  that  she  was  informed 
and  believed  the  suit  was  being  defended  by  the  Union  Automobile 
Indemnity  Association,   and  asked  peruission  of  the  court  to  exajfaine 
the  prospective   jurors  as  to  whether  they  had  any  financial   interest 
in   that   company.      Objection  Was  made  and  overruled  and  a  question 
was  put   to   some  of  the  prospective  Jurors.      The  procedurs  follow** 

and  the  question     asked  (except   for  the  name  of   the   insurance  company) 
were  the   same  as  in  atuithers  v.  Henriguez.    287  111.   App.   9  5,      Sinct 
the  filing  of  the  brieff  the  Judgment  of  the  Appellate  court   in  the 
a^ithers  case  has  been  affiriaed  by  the  SuFreiae  court.     The  procedure 
there  followed  and  held  not   to  be  reversibly  errone  ijs,   is   the   s«»« 
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as  Ib  involved  in  tlae  queBtion  new  tefore  us.      lu   these  cirouaiBtaneft* 
It   follOTsrg   that   c'ef  endant  *8   contention   cannot  be   sustained. 

On  the  trial   tlie  motormac  of  the   eaetboimd  street  car  in 
79th   street  testified  as  to  what  he  did  at   the  time  plaintiff  was 
Injured,   and  that  he  had  made  a  written  report  to  his   company 
shortly  after  the  accident,   wkicix  he  produced.      By  agreeiaent   of 
counsel   it  ^^as   adii-itted   in   evid-r.ee,    said   the   record   discloses   that 
Tjoth   counsel   thought   the   jury  migiit  want   to    sne   it.      It  was    :^fter- 
ward   taken  "bj    the   jurors  when   they  went   to   consider  of   their  verdict. 
Counsel  for  defen;iaxit    contends   this  was   error,      '^e  think  he   ia  net 
in   a  r>o«ition   to   urge   this  here   arid,   more  .ver,    thrre   is  nothing  in 
the  statement   ahout  whier.   therr   is   any  dispute,     ivor   is   there  any- 
thing in    the   statement   froEi  which   it   could  be   inferred  that   defend- 
ant T^as   to  blaise   for    the   accident, 

A  further   contention   is   that   the   court   erred   in   adii.itting 
incompetent   evidence  over  defendant's  obj faction.      The  evidence  was 
that  plaintiff's  husband  paid  a  bill  of  $249   to   tne  hospital  ^.fhere 
plaintiff  was   taken  after  the  injury,   and  the  check  and  tae  r<?ceipt 
of  the  hospital   are   in    pvidence.      And  further,   plaintiff  testified 
that  after  the  accident   she  paid   1^15.45  for  a  new   pair  of  lenses  - 
that  her  glasses  were  not  broken,   but   "I  could  not  wear  them  after 
the  accident,      I  had  to  have  other  glasses,"     i'laintiff's  husband 
testified   that  he  gave  a  check  to   the  hospital   for  the  amount  of 
its  bill.      Counsel    for   defendant   objected   -    "ky  objection   ioes   to 
this  mnn'e   testimony  with  reference   to  payment  by  him  of  the  bill," 
He  then   testified   that    the  money  was   in   the  joint   account   of  himself 
auid  his  wife;    that    it  was  as  much  his  wife's  money  as   it  was  his. 
We   think   the  objection   of   coxaisel  for  defendant   did  not   specifically 
point  out  why  the  hospital  bill    and   the   check  were  not   admissible. 
Moreover,  we  think  the  evidence  was  properly  adaittet  because  it 
appears  without  dispute  that  the  money  was  the  joint  money  ©f 
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plaintiff  and  her  husband*  And  we  think  plaintiff*  8  testiaeny 
that  Bhe  bad  to  hare  other  lenses  after  the  accident,  for  whiok 
she  paid  fl5.45»  rendered  her  testimony  in  this  respect  sufficient* 

On  the  trial  of  the  case  defendant  sought  to  read  to  the 
jury  all  or  certain  portions  of  a  deposition  "as  an  adrerse 
exajaination"  which  he  had  taken  of  plaintiff  sereral  months  "before 
the  trial  ©f  the  cause.  Upon  ohjjeotion  of  plaintiff* s  counsel,  the 
offer  was  excluded,  the  trial  court  stating  that  if  there  was  any 
part  of  the  deposition  that  tended  to  impeach  \Yhat  pledntiff  Said 
on  the  trial,  he  would  penait  that  portion  to  "be  read.  We  hare 
exaad.ned  the  deposition  in  the  record  as  well  as  the  testimony  giren 
"by  plaintiff  and  she  testified  to  suh st ant i ally  the  same  facts  on 
■both  oeoasionsi  nor  was  there  any  admission  which  might  "be  construed 
as  heing  against  her  interest  in  the  deposition*  There  was  no  error 
in  the  ruling*  Defendant* s  counsel  cross-examined  plaintiff  both  ia 
the  taking  of  the  deposition  and  on  the  trial,  concerning  a  state- 
ment she  gare  to  one  of  his  inrestigators  shortly  after  the  accident, 
some  of  whioh  was  at  rarlance  to  the  testimcmy  in  the  deposition  and 
on  the  trial.  But  defendant  had  the  benefit  of  all  this*  Further- 
more, he  did  not  call  anyone  to  testify  as  to  what  plaintiff  said  at 
the  time  the  statement  flras  taken* 

Complaint  is  also  made  that  the  co\irt  erred  in  instructing 
the  jury,  "that  the  iaw  in  this  State  provides  that  where  traffio 
control  signals  are  not  in  place  or  in  operation,  the  drlrer  of  a 
▼ehiele  shall  yield  the  right  of  way,  slowing  down  or  stopping,  if 
need  lie,  to  so  yield,  to  a  pedestrian  crossing  the  roadway  within 
any  marked  crosswalk,  or  within  any  unmarked  crosswalk  at  aa  inter- 
seetion*"  The  argument  is  that  in  Coleman  v*  Wienhoeher,  291  111* 
App.  COS,  where  a  similar  question  arose,  we  held  that  the  statuto 
emhodied  in  th«  instruetloa  was  not  applicaUe  to  the  facts  in  that 
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tt»a«  ^oauset  a®  oouasel  salA$   ^ii  sppssredi  tlsat  plalntirf  Iwvdi 
beaitatsS*"  as  lafaa  the  fast  in  tlis  Instant  oase.     ^e   ihtak;  this- 
WPgaaent  cannot  l»o  suetainedt.     In  the  gplaaan  oai5e»  plaintiff, 
^b»  was  oxoesiaig  tl»  street,  atoppeS  to  allow  tli«  apyroacMag  auto- 
■tebilo  ta  jpt^ssf     that  ie  not  thd  ditm^tion  In  the  oase  l^efoxa  ns. 
Plaintiff  hesitatod»  not  to  allow  the  autamo^lls  to  pass  in  front 
if  h9Tt  littt   to  see  if  slad  had  tlms  to  pasc  in  front  of  the  stvsot 
mx  ^ef»3re  it  prooea<l@<i  east* 

■ttofendamt  also  CQfiipl&in&  Of  an  inr^tructlon  given  at  plain** 
tiff*s  req.uost»  on  the  qjasEbion  of  damages.     The  instruotion  is  n©t 
««t  out  in  fttll  In  defendant* a  T*ri®f»  p.b  it  sboald  ha»     ^Sorger  ▼< 
Hiliaian*a>  287  111*  ^^p«  357«       Hio  objection  to  the  iae  tmetion 
is  hyperoritioal.     It  eould  caaly  aff set  the  anoxint  of  th»  Tordio* 
BXI&  no  oomplaint  is  bs($@  tb^^t  it  ie  axc^-esire* 

The  juf^gment  of  the  Circuit  oourt  of  Cook  oouaty  is  affirmed. 

Vo^'urelor  and  H@tohdtt»  33,  t  oonovir* 


on  air  mi^eu^^ani  fifes'     *iffi»%siit^j  ^  misAmr^  edii  tm  ^i'S^a&t*  n^tStM 
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GOLDBLATT  EROS,  ,    liVC,  ,    a  Coupon 
tion,    and  LUBTI&  BROS,    BE A 
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KR.    PRESIDING    JUSTICE  0 'COMOR 
DELlVEE3i>   THE   oPX.tilO¥  OF   THE    COURT. 

Plaintiff  "brougit  an  action   against   defendaiite   to   recover 
daiaages   for  personal   injuries   claimed  to  have  been   sustained  by 
her  on   account   of    the  liagllgenee   of   defendants   in  pla«j4.ng  a  pail 
of  water   in   axi   aisle   in   defendants'   place   of  business,    against 
which,  plaintiff   ai^abled  and  was   injured,      Tliere  was   a  jury  trial 
and  a  verdict   and  judgment   in  plaintiff's  favor  for  :i?2000   and  de- 
fendants appeal. 

Hie   record  disoloses   that  Goldblatt  Bros.,    Inc.,    conduct* 
a  department   store  at  Lincoln  and  Belmont  avenues  in  Chicago,   and 
defendant  Lustig  Bros.    Beauty  Parlors,    Inc.,    conducts   a  beauty 
parlor,    in  which  both   defendants  have  an   interest,    in   a  part  of 
the  premises;    that  on  April  6  or  7,   1936,   plaintiff  went   to   the 
beauty  parlor   to  have   some  work   done;    the  work  took  about   2-|-  hours 
and  as  plaintiff  was  passing  from  one   room  intending  to  go   to 
another   to   get  her  wraps  preparatory  to  leaving  the   store,    she 
stumbled   against   a  pail   of  water  which  was  placed  in   a  narrow 
aisle   or  passageway,    and   claims    she  was   severely  injured.      Shortly 
IBefore  plaintiff's  work  was  completed  two  pails  containing  water 
were  placed   in   an  aisle   for  the  purpose  of  mopping  the  floor  when 
the  place   closed,    and   there  is  also    some   evidende  to   the   effect 
that   chairs  were  placed   to  block  off   this   aisle   so   that   it   could 
not  be  used   except  by   the  porter  who  was   to    scrub   the   floor.      The 
plaee  was  well   iiguted  at   the   time  but  plaintiffi  aid  not    see  the 
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pall  imtil   just  aa   sue   struck  it  witn  aer  foot,     as   aha  atraek  tixe 
pail    the  water  splashed  on  her  clothing  and   stocKinga;    eoiae  of 
defendant  juuatig  Bros.  '   employees  took  her  into  a  BBiall  booth  ©r 
room  and  dried  her  clothing;    after  this  plaintiff  left   the  store 
and  was  driven  fey  her   sister   iii   an  automobile  to  Dr.  Lee's  office 
at  1045  i.awfence  avenue,   ahout  a  mile  froii  the   store,   where  she  wa« 
treated. 

As  to  how  the  acoident  ;;.app«jned  plain ciJf  testified:      "When 
I   stepoed  out   of  the  drying  rooa  tr.ere  was   Bometning  -   I   Just   took 
one  step  and  I  fell   over  soaaetaing,      I  fell   forrard  on  my  hands  and 
knees  and  I  hit  my  head.      Immediately  after  I   fell   every thlsg  waa 
■black   in   front   of  me   and   I  hf^d   a   eick  headache;"   that    she  -R'as   taken 
intc   one  of   the  rooms  and  given  a  t^ase  of  water;  her  stockings 
were  taken  off;    she  was   "soaiking  wet".     While  she  was   sitting  in 
one  of  the  rooms   the  door  swung  open  and   she  saw  a  colored  maSi  pick 
up   two  pailB   iii    the   doorway  -    "ii.    the   corridor." 

Dr.  Lr-e  testified  that  be  was  acquainted  vith  plaintiff  and 
the  ether  meibers  of  her  family   aJud  had  professionally  attended  other 
RKSiberB  of  tii©  fa  ily;    that  plaintiff   c*^e  to  his  offica  about  6 
o 'clock  on  April   6,  1936,   «nd  seecied  nervous  and  nauseated;    th&t  she 
vomited   a  couole  of  times   in   the   office;    that  botli  her  legs   and 
ankles  were  bruised   ani   the  skin  broken  to   the   oxt^nt  of  2  or  3 
inches;    that  plaintiff  complained  of  esthaustion,  headache  mid   severe 
pain   in  her  legs?,    the   rig>it   one  poasibly  riore   so   tiian   the  left;    tiiat 
lie   exaaiined,    dressed   and  bKnda^*?d  her  legs;    that  he  thought  one  ©f 
plaintiff's   sisters  was  with  her   at    the  time;    that  al'terward  ne   saw 
her  practically  every  day  at  her  hoae  for  about   three  weeks;   that 
after  that   tiiae  she  came  to  his  office  about  three  tiiaes  a  week  for 
several  riiontha;    "As  a  laitter  of  fact   I   -m.   stili    seeing  her."     (Tha 
trial  'began  May  S4,   1937,   -  more   t.ian  14  months  after   ti-ie   accilentiy 
taat  he  used   "medication   on   the  legs  wrid  alternated  Ki©re  or  less 
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with  torlc   acid   apoHcatlon*; "   that  for  li»;r  head  he  gave   certaiE 
nedication;    t)xat  during   the   timo  he   treaterl  h^T   sbp   coiapl^ined  of 
•athausting  headaobe*  a  great  deal;    tliat  hie  Alagnosia  "Pats   "traumatic 
phlebitis,"  ^'hich  m»?«tn8  an   InflaEinntlon  of  the  Teina;   that  the 
"brulsea"   -md   "laceration •"  he  found  "iBflamed  and  infected  the 
veins   in  her  legs;"   t>tat  he   diagnosed  the   oonditlom   of  her  head  a» 
"concueaion   of   the  brain;"    that    she   comolHined  of  vprtigo   the   firat 
time  he   saw  hfr;    tnat   the   last   tiuie  >i.#^   saw  plaintiff  was  about   2 
veeke  before,    and    tiiat  he  lookefi  at  hfiv   rignt  leg   today  at  the   re- 
quest  of  plaintilf 's   attorney  >uiil  J'ound   an  area  of   "about  two    and  a 
half   or  three   inchae,   porsibiy   four  or   ^ ive  incaea   long   that  is 
still   Vftry  ciuch  indurated   -  hardPi.ed;  "    tnat  he  believed  her  condi- 
tion   "would  be  more  or  lees  perraaneut,* 

'ie?3ie  Bieiweias,    o».;.isd   by    'efendaiits,    teetified   tiiat   8h« 
was   c^'^suier  for  defendant  Lustig  Uros.  ,   and  had  been    auAploysd  by 
that   coi.ip;aiy   ior  about    iive  y^ars;    ■un&t   siie   saw   tne  accident,    saw 
plaintiff   coEie  out   of   the  drj-ing   rooni,   turn    tiie  corrxer,    tase  two   or 
three  ntepa,    ani    she   "kioiced   the  pail    tiat  -^as  stax-ding  there, 
*^ater   apl  lehed  up   -ixid  STalaohed  on  her;"   tiiat  at  taat  time  the  mana- 
ger of   the  beajty  shop,  Lira,    oloviok,  went    to  plaintiff.      The  vyitnawa 
furtner  tftRtified   that  plaintiff  did  not  fall   and  iid  not  tip  over 
the   oail;    that    tnsre  ware   so^-ie  chairs   in   ?in   aisle    "waioh  ars,    ;jlovick 
moved  '/rheii   she  ^fent  ov  r  to  ira.  Inipuia,"     Oth«r  witne^.8e3  ;*iao 
testified   that  plaintiff  waa  not  injured;    that  only  her  clothing  and 
stoeJcinga  ^@Te  wet. 

Defendants  contend   that   tne   "verdict  is  against   tne  laanifcat 
weight   of  the   evidence,"   -    the  jury  diaregarded  the  evidence;    that 
the  medical   teatiuoay  offered  by  plaLitixf  was   "contingsnt,    spesula- 
tive   kind   rejuote";    tnat  ttie  verdict  waa    so    exceseive   as   to   show 
paaaion  and  prejudice. 

Whether  defei.datit»'   eontsii  tion   is   that   the  evid&tice,   or  the 
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with  toric   acid   applications;"    that   for  her  head  he  gave   certain 
medication;    that  during   the   time  he   treated  her   slie   compieined  of 
e3?hausting  headaches  a  great  deal;    that  his  diagnosis  iras   "traumatic 
phlebitis,"  rhich  mesjns   an    inflaBunation   ol'   the  veins;    that   the 
"hruieee"   and   "lacerationB**  he  found   "inflamed  and   inlected  the 
veins   in  her  lego;"   that  he   diagnosed  the   condition   of  her  head   as 
"concuBsion   of   the  brain;"    that    she   complained  of  vertigo   the   first 
time  he   saw  her;    tuat    the  last   time  he   saw  plainLiif   v-as  ivbout    2 
weeks 'before,    and   that  he   looked  at  her   right  leg   today  at   the    re- 
quest  of  plaintiff's   attorney  and  found  an   area  of    "about  tv/o    and  a 
half   or  three   inches,   possibly  four  or  aive   incaes  long    .itat  is 
still  very  much   indurated  -  hardened;"    that  he  believed  her   condi- 
tion'-"would  be  more   or  less  permanent." 

Tessie  Bleiwelss,    called  by   r.ef endeuits,    testified   tnat   she 
was   cashier  for  def  endarit  Lustig  Bros.  ,    and  had  been    euiployed  by 
that   con;pany   for  about   five  years;    that   she   saw   the  accident,    saw 
plaintiff   come  out   of  the  drying  room,    turn   the   corxier,    taiie  two   or 
three   steps,    and   she   "kicked   the  pail    that  was   etai^iding  there. 
Water   splashed  up   and   splashed  on  her;"    tnat   at  tiiat   time   the  mana- 
ger of   the  beauty  shop,  Mrs.    Slovick,   went    to  plaintiff.      The  witnaess 
further  testified   that  plaintiff  did  not   fall   and  did  not   tip   over 
the  pail;    that   there  were   soi^ie   chairs   in   an   aisle    "wiiich  iv-rs.    Slovick 
moved  when   she  went  over  to  krs.  Dupuis,"     Otner  witnesses  also 
testified  that  plaintii'f  was  not  injured;    tnat  only  her  clothing  and 
stockings  vere  wet. 

Defendants   contend   that   tne   "verdict   is   against   tiie  manifest 
weight  of  tne   evidence,"   -    the   jury  disregarded   the   evidence;    tnat 
the  medical   testimony  offered  by  plai:.til'f  was    "contingent,    specula- 
tive  and  reraote";    tixat   the  verdict  was    so    excessive    as   to    show 
passion  and  prejudice. 

Whether  del ei^darits'    contention   is   taat   tne   evidence,    or  the 
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manifeet  weigiit  oT  it,    shows  that  plaintil'f  was  not   in  the  exercise 
of   due   care,    or  whetaer  tiiey  also  mean   to    say  that   defendants  were 
guilty  of  no  negligence,    it   is  difficult   to  determine,     Sut  we 
think  the  question  was  for  the   jury,     H©    complaint   is  made  that   the 
jury  was  not  properly  instructed.      Ihe   jury  adopted  plaintiff's 
version  of  the  case,    and  upon  a  consideration  of  all   the   eTidence 
in   the  record  we   are  unahle   to    say  that   its   finding  is  against    the 
manifest  weight   of   the   evidence.      In   this    state  of  the  record  it 
is  obvious  we  would  not  be  warranted,  under   the  law,    in  disturbing 
the  verdict   and   judement.      ]Mor   can  we   say  that   the   judgment  is   so 
excessive  as  to  warrant  interference  on   our  part.      The  testimony 
of   the  Doctor,    from  which  we  have  quoted,    is  to   the    effect  that 
plaintiff  was  rather  severely  injured  and  was   still   suffering,    as 
a  result  of  the  accident,   at  the   time  of  the  trial  which  was  about 
14  months  after  plaintiff  was  injured.     And  the  Doctor   also   testi- 
fied that  her  condition  was  more  or  less  permanent.      In  these  cir- 
oumstsuacee,   we  think  it   obvious  we   cannot    say  that   the  judgi&ent   is 
so   excessive  as   to  warrant  us  in   disturbing  it. 

Complaint   is   also  made   that   counsel   for  plaintiff   indulged 
i4    improper,    inflammatory  and  prejudicial   argument   to    the   jury. 

During  the   trial   defendants   called   the  witness   Sewell,    an 
Investigator,  who   testified  that   about  two  months  prior   to   the  triiO. 
he  went  to   a  certain  address  on   the  South  side  and   endeavored  to  lo- 
cate Jaek  Washington,  who  defendants   thought  was  the  porter  who 
placed  the  pails  of  water   in   the  aisle   on   the   day  of  the   accident, 
intending  to  produce  him  as  a  witness.      Sewell   testified  that  he  was 

advised  by  a  Dr.  Snell ,  who  was  in  charge  of  the  premises  on  the 
South  side,  that  Washington  had  left  about  six  months  before  and 
had  left  no   forwarding  address.      Al'terward  defendants   called  another 

witness  who    testified  that  V/ashington  was  not  acting  as  porter  on 

the  day  of   the  accident  because  he  was   ill   at   that   time;    that  a  new 
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perter  was  working  that  day; 

In   rebuttal  plaintiff   called  Dr.    Snell,   wh.o    testified   that 
the  witness   Sew  ell  had  not   called  on  him  ahout  two  months  "before 
the   trial,    t3ut  while  the   trial  was   in  progress. 

Counsel   for  plaintiff   in  his   closing  arg^juient   said:      "I 
will   try  and  hurry  to    answer  counsel,   ***     He   says   I    called  every- 
laody  on  his   side  a  liar.      I  haven't   called  anybody  "but   beweli,    and 
I  have  proved  lie   is  a  liar.      'Ihe   only  tuing  he  uade   a  mistake   atout 
is   the  tiiue  he  went   out   to    the   doctor,      a  iiian  knowB   the  difference 
■between   two  months   ago    and    the   day  before.    *-"^*      That   condemns 
Sewell   as  a  liar,    ond  you  knoTP  it.      Anyt  *in^   to  help   out   Goldblatt's- 
perhaps  he  would  go   the  limit,"      This   is   the  part   of  the  argument 
eomplained  of,   but  no    objection  was   then  made  by  counsel   for  de- 
fendants.     It    is   clear   that   the  point   caiinot  now  be  urged.      Counsel 
for  plaintiff,    continuing  his   closing  ar§,umeiit ,    said:      "Tnen  he 
tries   to   call  Mrs.   Dupuis'    sister  a  liar,      "57 ell,   he   says,    sae   told 
the  truth  about   one  thing  and  tliat   is   all    arid   she  lied   about  tnis 
and   also   about   that."      Counsel    continued  in    tliis  vein   and  discussed 
the  evidence,    and  then    said,    "You  have   either  got   to   believe  geii tie- 
men,    that  lay  client,   Dr.  Lee  and  myself  are  ^uilty  of  perjury,    and 
me  of  subornation  of  perjury,    or  you  have   got   to  brinj^j  in   a  verdict 
for  my  client.      There   is  no   other  issue   in    this   case."     i^r,   iioward 
(counsel  for  defendants):    "I   object   to    the    stateiiierit   arid  to   injeat- 
ing  tills  in  the   case."     Mr.  kacKinlay:      "I  have  the  responsibility 
for  the  testimony  on  the  witness   stand,"       Lr,   Howard:      "I  object 
to  counsel  injecting  this  in  the   case,"         kr,   luacLinlay:    "Ihey  may 
think  I   am — "       Mr.   Howard:      "That  is   absolutely  wrong."        ihe 
Court:      "Let   it   stand." 

We   think  a  great   deal   of   this  arguinent   appears   to  be  wholly 
unwarranted,    although  we  have  not   the  argument  made   to   the  jury  by 
countel   for  defendants,    to  which   the   argument   in  question   appears   to 
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have  been   in    reply.      In   these   circianstances  we    t'uink   the   record  is 
Eot  in   condition   to    aiiaole  us  to   pass  on  the   question   intelligently. 
In   any  event,    considering  all    the   evidence   in    tiie  record,   we   think 
we  ■would  not  be  warranted  in  disturbing  the  verdict  or  judgment* 
There  is  no   doubt  ti^at  plaixitill'  was  injured  as  the  result  of 
defendants  placing   the  pails  of  water   in   the  narrow  aisle.      The 
attempt  to  locate  the  porter  Jack  'Washington,   defendants'    eiuployee, 
who  it  was  thought  placed  on  txie  floor  tiie  pails  of  v;ater  over 
which  plaintiff  stumbled,   is  of  little  importance   since  it   de- 
Teloped  that  he  was  not   the  porter  employed  on   the  day  of   the 
accident. 

There  is   considerable  evidai^ce  and   argument   iij   the  briefs 
as  to  whether  ti.e  accident  happened  on  the  6th  or  7th  of  April, 
"but   it   is  wholly  iiiimaterial. 

The   Judgment   of   tne  Circuit   court  of  Uook  county  is 
affirmed, 

JUDGliEKT  APfflRMED, 

MeSurely  and  Matchett,    JJ, ,    concur. 
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In   tiie  ]«atter  of   tlie  Estate   of 
EDITH  ROCiJJfiaXSR  McCOPMICK, 
Deee&sed. 


Ob  Appeal  of  K/limiaS  £.    HI 

and  1^0 J IJ  iK  AD^t^S,  as  co 
under  ajid  by  virtue  of  ce 
Deeds  of  .Lrust  of  Itiarcix  3 
August  16,  1933,  and  M.AUR 
as  sole  truetee  under  atid/'tiy  vir 
the  eertain  Trust  Indent/re  dated 
June  2,  19^3, 

~>pellants, 


▼a* 


CHICAGO   TIXL3  Al.T/  TRUST   COtPAKY,    a 
eorporation,   as  J^xecutor  under  th.e 
Last  '^'ill   and  Testeiuent   of  Edith 
Eookelellcr  McCorulck,  Deceaeed, 
end  MoCOHaCK.  i£EiiORlAL   II»^STITUTB 

Appellees* 


M'PSAL   TROM.  CIRCUIT 
COURT   OF   COOK.  COUMTY. 

9  5I.A.  62i 


MR,    JOSTICS  McSURjSLY  DEUVSRSD  TliE  OPIKIOK  Oi'  TIIE   COUHT, 

Claimants,   assignees  of  Edwin  D.  Krenn,   filed  a  claim  in   th« 
fro'bate  court  against    the  estate  of  Sdith  Rockefeller  MoCoriiiick,   de« 
©cased,   for  i?l,S61,128,  with  interest;    after  a  hearing  the  Probate 
court  denied  the  claim  except  as  to   three  proicissory  notes  of  Mrs, 
kcConjJ.ci:  amounting,  with  interest,   to   something  over  #77,000;    ap- 
peal was  taken  to   the  Circuit  court  wixere  a  trial  de  novo  was  had; 
the  trial   court,   after  hearing  evidence,   readied  the   saaie  conclusion 
and  denied  the   claim  except  as  to  th«  promissory  notes  referred  to. 
Claimants  appeal   to    this   court. 

As  noted  in  the  title  of  the  case,   one  of  tne  parties  oppos- 
ing this   claim  ia  the  McCormick  Memorial  Institute  for  Infectious 
Diseases.      This  is  a  charitable  institution  founded  "by  Edith  Rocke- 
feller MeCortaick  and  Harold  F.  MoCormlck  in  19Q2  in  memory  of  their 
son,   John  Rockefeller  McGorMick.      It  filed  its   claim  in  the  Probate 
court  against  Mrs.  moijonaiok's  estate,     which  was  allowed  for 
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#697,433,   and  on  motion  It  was  pezmitted  to  participate  in  the 

defense   to    the    inBt^Jit    claim. 

The  ToaslB  ol'   the   claim,    except   as   to    these  notes   and  a 
personal   loan  of  $6000    sai'l   v.o  have  been  made  by  Krenn   to  itrs,   Me- 
Cormick,    is   that  Krenn  Daoeiiiber  30,   1930,   delivered  to  the  Edith 
Beckefeller  MoCormiok  Trust,    a  cojiunon  law  trust  of  which  Mrs,  Mc- 
Ooamick  was  virtually  the   sole   oeneficial  owner,   7000   shares  of 
Standl^sd  Oil   Company  of  Iiew   Jersey   common   stock,    axid  April   4, 
1931,    some  Milwaukee  County  Metropolitan  Sewerage  bonds.      Claim- 
ants  say   that   these   securities  were  transferred  to   the  Trust  at 
Mrs,  licCoriuick's  request,    for  h^^r  personal  benefit  and  as  a  loan 
te  her;    that  April  13,    1931,  x^-renn   turned  over  to  an   escrowee  other 
•ecurities  having  a  market  value  of  $365,000,  and  that  these  securi- 
tiei  were  likewise  deposited  with  the  Trust  at  JLrs.  JikcCoriidck's 
request,    for  her  benefit   and  as   a.  loan   to  her;    that    she   thus  be- 
came obligated  to  Krenn  for  the   return  of  all   these   securities  or 
the  payment  of  their  fair  market  value  and  her  notes  aggregating 
11,261,128,  with  interest;    that  they  had  never  "been  returned  to 
Krenn  but  were  wholly  lost  to  him. 

Claimants  say  that  Mrs,  McCoraiiok  obligated  herself, 
personally,    for  the  return  of  Krenn 's   securities  or  the  payment 
of  their  market  value  as   of  the  dates  they  were  delivered  to  the 
Trust;    that   this  is  evidenced  by  her  oral   statements  to  hjeenn   and 
to  otherg  and  by  certain  language  appearing  in  three  wills   subse- 
quently executed  by  her.      The  Circuit   court  trial  Judge  found  that 
the  evidence  did  not  support  this   claim  and  found  that   these  securi- 
ties were  lent  to   the  MoCormick  Trust  and  not  to  Mrs,  McCoradck, 
who  was  not  personally  liable  for  their  return  or  their  valut*.    The 
record  before  us  supports   this   conclusion, 

Mrs,  McComilck  was  a  daughter  of  the  late  John  D. Rockefeller; 
■he  died  August   25,    1932,   leaving  a  last  will,   naaiing   the   Chicago 
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fitl*  and  Trust  Company  as  execator;  £or  mauy  years  prior  to  her 
death  Kjrenn  had  been  her  close  friend  and  had  'been  the  recipient 
froa  her  of  large  buqib  of  money  and  valuable  jewelry. 

15ae  Edith  Rockefeller  McCoraick  Trust  (hereafter  called 
the  Trust)  was  organized  October  1,  1923,   after  the  pattern  of  the 
so-called  Massaohueetts  Trust;   the  three  trustees  were  Mrs.  Me- 
CozTrdok,  Krenn  and  Edward  A.  Dato,  his  partner  in  the  real  estate 
business.     The  trust  agreement  provided  that  there  should  be  no 
personal  liability  of  the  trustees  and  that  all  persons  dealing 
with  the  Trust  must  look  only  to  it  for  payment  of  their  claims* 
The  primary  purpose  of  the  Trust  was  to  acquire,  subdMide  and 
sell  real  property  and  construe^  buildings   thereon;    it   started 
with  capital  of  stocks  and  cash  aggregating  #5,235,000,   divided 
Inte  52,350  shares,   of  whieh  Mrs.  McCerxuiek  held  52,320,  krenn 
15  and  Bato  15  shares;  i^rs.  McCorsi'iek  subsequently  made  additional 
eoctributions  to  the  capital   stock  aggregating  over  |10,000,000* 

July  1,   1929,    the  trustees  of  the  Trust   entered  into  a 
Collateral  Trust  Indenture  with  the  foreman  Trust  and  Savings 
Sank,  as  trustee,   to   seourt  $11,000,000  of  its  collateral  gold 
cotes,   and  pledged  with  the  bank,   as  trustee,  bonds,    stocks  and  other 
securities,  ikost  of  which  were  the  property  of  Mrs,  Mocormiek* 
The  Xrust  agreed  to  siaintain  at  all   times  with  the  bank  trustee 
cash  or  marketable  securities  of  the  fair  market  value  of  not  less 
than  130  per  cent,    of   the  principal  amount  of  the  gold  notes  out- 
standing.    At  the  same   tiaie  iurs,  kcCoraick  cxeeuted  a  guaranty  with 
the  bank,    as   trustee,   guaranteeing  the  performance  by  the  Trust  of 
the  terciB  of  the  Indenture  securing  the  #11,000,000  gold  note  ipsuo 

aad  their  prompt  payment,  both  principal  and  interest.  These  notes 
were  sold  to  the  public  by  the  Foreman-State  Corporation  of  Chicago 
and  the  Guaranty  Trust  Company  of  iiew  York. 

In  December,   1930,   the  Trust  found  it  was  in  need  of  funds; 
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the  Fer«man  bank  vas  requesting  that  more   stock  be  pledged  to  ae- 
cure  the  Iruat  loans;    I'or   tiie  purpose  of  meeting  tuis  request, 
Erenn  on  December  30,  1930,   lent  to  the  Trust  7000   shares  ol' 
stocJc  of  the   atsuadard  Oil  Coriipany  ol'  iieTr  Jersey;    2000   shares  were 
subsequently  relumed  to  him;    the  reaaining  500G   shares  were  al- 
leged to  have  beea  ?forth  $225,000, 

January  20,   1931,   Krenri  lent  Mrs.  iicCor^dck  ^30,000  in   eash, 
for  Y'hicli   she  gave  her  dewand  note,     Tnis  has  been  allowed  by  the 
trial   court  and  there  is  no  dispute  about   this. 

In  March,  19  51,    the  Xrust  received  notice  fr-m  the  bank 
trustee   that  an   appraiaal  ol"   the   securities  deposited  as  collateral 
security  for  the  foold  notes   Bho'^ed  tnai   their  fair  market  value 
was  lessj   than  the  150  per  cent   rati©   required  by  the  In  ;entur«. 
The  -viee-preBident  hi^d  an  interview  with  krs.  McCoreiick  and  advised 
her  that  defaults  must  be  laade  geod,   in   accordance  witii  the  require- 
ments  of  the   Trust  Indenture;   krs,  MoCormick  told  fiirc   she  was  not 
financially  able  to  put  up   additional   securities. 

April   4,   19  31,   Lrenn  lent  to   the  Trust   the  Milwaukee  Coun-^ 
Metropolitan   Sewerage  bonds,   alleged  to  have  been  worth  $100,000, 

April  13,   1931,  Krenn  lent  to   the  Trust  various  additional 
securities  alleged  to  have  been  worth  $865,128, 

Claimants   say  that  on  January  4,   19  32,  Kronn  lent  Mrs,  Me- 
Cormiok  $6000   cash,   receiving  no  writing  as  evidence, 

January  5,   1932,  iLrmn  lent  her  $20,000   cash,    receiving 
her  note,   and  May  15th  lent  her  ^15,000   sasii,   receiving  her  note. 
All   of   these  items   evidenced  by  notes  have  been   allowed   and  there 
is  no  dispute  as  to   them. 

Krenn  and  Mrs,  McUonaick  were  apparently  careful   to  have 
written   evidence  of  the  cash  advances  to  her.  Her  notes,  payable 
0»  demand,  were  given  in   each   case  except   as  to   the  §6000  iteei. 
We  would  naturally  cxpeot,   therefore,    that    there  would  be  some 
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writings  eTidenoing  the   character  oi"  the  transfer  of  seouvities 
luade  Tsy  Kreiua,    and   such  wriLiiags  are  in  tue  record,      i'he   traiisfer 
on  Deceaiber  SJ,   193w,   of  7000   siiares  of  Standard  Oil   Cou-.paiiy  stock 
was  "by  a  written  ioBtruiaeiit  providing   tiiat  ilreiin   "doeg  hexeoy  sell, 
assign,   trariafer,    set  over  said   deliver  unto   the  Bdith  Rockefeller 
MoOoriaieJs  Trust*  the  7000  shares  of  stock. 

On   that  date   the  trustees  of  tiie  Trust,    that   is,  Mrs.  Mc- 
Cormiok,   Erenn   and  Dato,   held  a  maeting;    the  Binutea   recite  that  Mrs, 
McCorciiclc  advised  the  trustees   "t^iat   the  Trust  had  obtained  fron 
Erenn  a  loao  of  7000   siiares"   of  Standard  oil   Company  stock  and   that 
Srenn  wished   "axi  acknowledgment  by   xiie  Trust  of  said  loan."   Such 
ackno'.?led^ijaent  ■'.raa  jdade  in  writing,    reciting  that  in    consideration 
of  jlrenn's  loan  to   the  'frust  of  the  7000   snares  of  Standard  Oil 
Coiapany  stock,    "the  Trust  will   satisfy  when  due  nxiy  liability  aris- 
ing "by  virtue  oi'    the  loan  -which  Trust  will  use   said   stock  to   secure 
...,'*        The   Irust  agreed  that  upon   the  pasrrient   of  its  loan   from   the 
Foreman  bank,    it  would   cause   the    shares  of   stock  to  be   returned  t© 
Krcnn  promptly. 

The   following  day,    at   another  meeting  of  the   trustees  of 
the  Trust,  Hrs.  McGorjulck  stated  she  wished  the  loan   "to  be  repaid 
by  Trust   to  Kreim  at   as   aarly  a  date  as  possible,"     The  minutes 
show  further   that  the  trustees  resolved  that  the  ilrenn  loan  was  not 
a  voluntary  payment  of  additional   capital   to  the  Trust,    "but  as  a 
loan  in  the  nature  of  an  advance  by  Krenn  to   this  Trust  estate," 
which  loan  was  to  be  repaid  to  Krenn  by  the  Trust   estate  as 
quickly  as  possible. 

The  balance   s/ieet   of  the  Trust  for  December  31,   1930,    shows 
as  an   asset   the  Srenn    securities,    and  on   the  liability   side 
"Sdwin  D.    Krenn   seoui-lties   -   contra  ^389,375," 

April  4,   1931,  when  Krenn  assigned  #125,000  par  value  ©f 
Milwaukee  County  Metropolitan  Sewerage  Bonds  to   the  Trust,    document. 
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wex>«  executed  sulsstautially  ^-^  the  same  I'orqi  as  was  used  in   the 
iLrerin  loan   of  December  30th,    and  the  Trust   again  executed  acknowl- 
edgment ol'  the  loan   to   the  Trust.      The  loan  "by  Srenn  to   the  Trust 
<^  Apri^  13,   1931,   of  other  securities  said  to  "be  worth  #865,123, 
was  evidenced  "by  a  number  of  instruments  signed  hy  the  three 
trustees  of   the  Trust.     One  reoitsd  tUat  the  Trust  had  tecome  in- 
Tolved  in  finajricial   diffieulties  and  it  was  necessary  that   securi- 
ties !»«  deposited  with  Date  as  eserowee,   for  the  use  of  the  Trust. 
The  agreement  recited  that  as  the  parties  were  interested  in  tht 
affairs  ef  the  Trust  they  desired    to  plaee  his  and  her  holdings  in 
this  escrov  to  assist   the  Trust.      At  this  meeting  I^re.  MeCormiok 
again. istated  she  wished  Krenn  to  be  protected  by  the  return  of  or 
payment  lor  the   securities  he  had  placed  under  the  escrow  agreement. 
There  were  various  ether  writings   showing  resolutions  by  the  trustees 
of  the  Trust,   and  Journal   entries   and  balance   sheets,    in  all  of  whleh 
the  advsmces  by  &renn  are  described  as  loans  to  the  Trust. 

October  19,   1932,  iijenn   extd  Dato  wrote  to  the  Chicago  Title 
and  Trust  Company  referring  to   "the  original   claiii^  of  li-renn  against 
MeCormiok  Trust  for  approximately  $1,200,000  in   securitiee  loaned  by 
£reim  to  .^eCormiek  Trust. ' 

In  all  of  the  transactions   involving  the  loans  of   securities 
by  £renn,   the  documents   executed  by  him  and  Mrs.  koQuxmiok  and  Date 
showed  conclusively   that   the  parties  understood  at  the  ti*e  that   the 
advances  by  Krenn  were  to   the  Trust. 

Claimants  seek  to   overcome  tnis  written  evidence  that   the 
securities  were  lent  to  the  Trust  and  not  to  Mrs,   kcOonaick  by  the 
testinony  of  witnesses  as  to   certain  oral   expressione  made  by  Mrs, 
McCormiek  which  are  said  te  indicate  that   she  had  either  borrowed 
the  securities  or  was  personally  liable  for  them.     Edward  P.Connelly, 
bookkeeper  of  the  Trust  and  also   for  Krenn  &  Dato,    testified  that 
Mrs.  McCoimick,    in  discussing  what  entries   should  be  made  on  the 
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books  ol'  tke  Trust  witli  T6iex6tioa  to  th.e  oMigatioxi  oi'  tiie  Trust 
to  l^rerm,    said,    "It  'was  to  be  oousidered  hex  IrxdebtedXiess  a&d 
that  she  would  repay  iir,  Kxenn,"  mi.d  yet  tJae  book  exitries  o£  the 
Trust,  prsauBiably  Btade  by  Uennelly,   8i:i«wdd  t^at  tlae  loan  was  to 
the  Trust  aud  was  liuted  ai>ion^  the  liabilities  oi'  the  Trust.     Con- 
nelly further  tdstiried  that  Mr^.  McGoriiilek  asked  iihrenii  to  lead 
her  his  securities  to  help  tlxe  Trust  and  that  Krenn  replied  he 
"irould  lean  th&A  to  her  ou  her  responsibility*"     Oomielly  Turther 
•aid  that  he  did  not  undertake  to  reiu^ober  word  I'or  word  vhat  vas 
said  at  tlie   time* 

It  Is  hardly  credible  that  if  Mrs.  koCeziulok  was  liable  te 
Kxeinxi   the  v/ri  cten  records  would  I'all    bo   Siiow,    elt;aer  directly  or 
by  inl'erence,  any  sucu  liability*      Uonnelly  was  testlTylng  tvo  and 
a  half  years  al'ter  the  coBversatien  he  was  atteiupting  to   describe. 
His  own  entries  in  tne  books  of  the  Trust   contradict  his  recollec- 
tion ol*  this  eonTersation  wialeh  took  place  before  the  trustees' 
meeting.     As  a  bookkeeper  Connelly  ciust  have  known  that  his  entries, 
mad*  al'ter  tj^ls  alleged  conversation,  would  siiow  the  actual  traneae- 
tioa,   and  they  shew  no  liability  ol*  Mrs.  MoCormick  but  solely  that 
of  the  Trust. 

Otiior  wit/iesses  testifying  for  alaimants  were,  for  the  aost 
part,   soeial  aequalntancea  ef  jf^rs.  MoGonaick*     Tneir  testimony  tendei 
to  show  that   she  frequently  referred  to  what  iir^m  had  done  for  her; 
that  he  had  given  her  his  eritire  savings  frost  the  tiiae  he  had  arrived 
in  America.      These  rather  glowing  stateiaents  of  iii-rs,  koCoriaick  can 
be  readily  eacplained  by  her  failure,    in  talking  inforiually  to 
friends,    to   dxatiufeulsh  between  the  Trust  and  herself.      The  loans  to 
the  Trust  were  largely  ibr  her  benefit,  hence  she  could   refer  zo  thsm 
as  soiiietLlng  done  for  her,      aueh  a  locution  is  a  coamonplaoe  with 
business  men  owning  or  controlling  corporations,     iirs.  Lewis,   one 
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of  the  witneaBea,    indicated  tliat  Mrs,  AicCoriuick  wae  referring  to 
the  Trust,  "by  stating  that   so  majiy  persons  could  not  pay  her, 
eTidently  referrinL,  to  the  niuaerouB  persoxis  islio  were  indelited  to 
the  Trust.      This   t°atiiony  of   oral    stateir^ents  hy  i-rs,   i-oCormick 
did  not  overcoEie  the  proof   sLowii  hy  the  records. 

Claiiaants  argue  eariieatly  that   their  positior.  is  supported 
■by  language  appearing  in  eacii  of  three  wills  executed  by  Lrs,  kc- 
Cormick,      The  first  of  these  vras  executed  Ju»«  10,   1931,  net  long 
after  ICrenn  h=;d  Innt  his   securities  to   the  Trust,      This  will  pro- 
vided for  a  preferred  legacy  of  #2,000,000   for  Jlrecn  and  contained 
this  provision: 

"The   eaid  Idwin  D,  hrenri  hae,   for  the  purpcsee  cf  the  JBdith 
Rockefeller    aMcCormick  Truaf,   loaned  to   or  produced  for  the  benefit 
of  sair'-  Trust,   certain   tecuiities  aui^ounting  to   a  considerable   sum 
in  value.      I  direct  my  ISxeoutor  to  assume  all  liability  of  said 
Trust  tc    Baid  Edwin  D,   £renn   for   said   securities,    and  tc  pay  him 
out  of  my  estate,   in  satisfaction  of   such  liability,    the  full   fair 
cash  value  of  eaid  seeuritiee  at  the  time  of  suoh  repayment," 

Mrs.  McCoriaick'e  direction  that  her  executor  assume  ail  li:a.bility 

of  the  Trust  to  iiorenc   indicates  that   she  did  not   at  the  time  of  hie 

loan  of  eecurities  to   the  Trust   recognize  any  personal  liability  to 

Krerc;    that   she  fully  understood   at   that   time  that  the  loans  to   the 

Trust   created  no  liability  against  her. 

There  is  force  in  the  argument  that  if  li.rs,  LcCormick  was 
not  personally  indebtsd  to  Kx«xm  June  10,  1931,  when  this  will   wae 
exeouted,  no   subsequent   occurrence  could  ereate  any  liability 
arising  from  the  three  loans  made  to  the  Trust,  which  occurred  be- 
fore the  date  tiiia  will  was  executed, 

realized 

Claimax-ts   say  that  krs,  MoCoriaic^/that   this  language  of 

June  10th  vas   ar^   error   and  tnat   she  undertook  to    correct  this   in 
her  new  will,    executed  July  3,  1931.      Jounsel  for  defetadants  suggest 
that   the  reason   for   the   short   interval  betweaj.   the  v/ills  was  that 
the  Foreman  bank,   n-cmed  as  executor  of  the   first  will,   was  taken 
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ever  by  the  First  National  Bank,    r^nd  kre.   McCoKrick  tr.outjht  it 
Beoeseary  to  redraw  her  will   in  ordT  to  name  a  competent  executor. 

The  will  ©f  July  3rd  eon  tain  a  a  paragraph  written  "by  the 
late  Judge  Cutting,   admittedly  an   expert  in  drai'tint;   wills,      T^iia 
paragraph  reads  that    "said  Edwin   D.   ITrei^n  has,    for  the  purposes  of 
the  Jtdith  Rockefeller  BcCormlek  Trust,  loaned  to  me  prreonally  for 
the  "benefit  oi"  said  Trust,    certain   securitiee   amounting  to   a  con- 
•  Iderable    sum  in  value,    to-wit,    about   one  Biillion   dollar*   ($l,CGO,000)f 
Claimants  argue  that  this   indicstes   clearly  i.rs,  MsCornsick's  under- 
standing of  her  ohlijation   to  Krenn, 

Obviously,   the  clause  in  the  will  of  June  10th  and  that 
In   the  one  of  July  3rd,    are  irccnsistent.      The  first  will  was  drawn 
nearer  to  the  time  when  the  transactions  occurred.      The  will  of 
July  3rd  is  inconsisterit  with  the  contenporaneoua  written  records 
of  the  loans  to   the  Trust   and  wit*i  the   theory  of   claimants,   ^liich 
is  that  a  loan  was  made  to   the  fimst   at    the   request   and  for  the 
benefit  of  hm,  McGormick,  while  the  will  of  Jul;Jr  3rd  refers  to   a 
loan  "to  me  personally,* 

However  it   is  not  necessary  to  analyze  closely   tJfiese  respec- 
tive wills,    for  in  her  final  will,    executed  August  4,  1932,    tixreo 
weeks  before  her  death,  Mrs.  McGom-iick  revcked  her  former  wiiie  and 
gave  Krenn ,   as  a  legatee,    5/l2ths  of  her  residuary  estate. 

It   Bhoul-?.  be  noted  that   in  a  prior  will  oiade  by  Sirs,  I'c- 
Cormtek.,    dated  February  17,   19  31,    she  had  confidence  that  her  eatate 
was  amply  solvent,    as   she  made  large   charitable  bequests.      This   con- 
fidenee   is   also   reflected   in   the  wills  of   June  lOth  and   July  3,   1931, 
but  in  the  last  will   of  August  4,  1932,  Mrs,  McComilck  evidently 
realized  that  her  fortune  had  been  dissipated,    as  there  were  no 
eharitable  bequests.      It   simply  provided  that  after  her  debts  were 
paid  the  remainder  should  be  divided,   7/l2ths  to  her  three  ehildren, 
and  5/lSths  to  Krarm. 
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The  will   explains  why  she  left  this  large  legacy  to  Krenn, 
saying  ""because  I   am  justly  indebted  to   the  said  Sdwin  P,  Krean 
for  large  sums  of  money  aad  securities  loaned  by  him  to  me  at  my 
request,   and   the   amount  hereby  given  him  will  not  fully  ccmpen- 
sate  liiE  for  the  loss  whieh  he  has  euid  will   sustain  hy  reason  ©f 
such  debts,   loans  and  adranoes  to  rae  from   time  to   time.* 

Counsel   for  claimants  argue  that    this  is  a  recognition  of 
personal  liability  to  Kxenn,      To   this  it  may  be  said  that  this 
final  will  revoked  the  July  3rd  will,  which  had  expressly  recog- 
nized a  personal  liability  to  Krenn.     Jtoreoyer,  Mrs.   ^cOormiclt 
had  a  strong  feeling  of  friendship  for  Mr,  Krenn,    and  realizing 
that  he  had  lost  most,   if  not  all,  of  his  fortune  in  their  Joint 
enterprise,  made  this  generous  provision  for  him  as  a  legatee  in 
laer  last  will,  with  an  explanation  as  to  why  she  did  so. 

Claimants  urge  that   it  was  unbelievable   that  a  reasonable 
person,   euch  as  Krenn   is  presumed  to  be,  would  transfer  all  his 
fortune  to   the  Trust,  realizing  that  it  was  in  a  precarious  con- 
dition,    A  number  of  reasons  are  presented  which  »ould  reasonably 
neve  Krenn  to  make  these  loana  to   the  Trust,     ue  knew  that  a  consid- 
erable part   if  not  all  of  Mrs.  MeCormick'e  large  fortune  wa«  in  the 
Trust;   she  had  in  the  past   shown  him  great  kindness;    for  a  period 
of  approxifliately  eight  years  prior  to  April  1,  19  31,    she  had  made 
gifts  to  him  amounting  almost  to  fl, 600, 000;    in  fact  most,   if  not 
all,   the  assets  lent  by  Krenn  were  the  result  of  gifts  made  by 
Mrs,  McCorEiick  to  him.      It  would  seem  strange  if  under  such  cir- 
cumstances Krenn  would  refuse  to  help  nis  benefactress,  whose 
fortune  was  threatened. 

Moreover,   a  perhaps  more  potent  reason  moving  Krenn  to 
assist  the  Trust  is  seen  when   the  relationship  of  Krenn  &  Date 
with  the  McConaiek  Trust  is  examined.     Krenn  &  Dato  was  a  partner- 
ship,   afterward  incorporated;    the  Trust   employed  £Tmm  &  Dato   as 
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its  exoluoive  agent  I'or  r.cquirir.^;,  iii^.atiinb i   oiJfcratiiig  aixd  disposing 
ol   the  Trust   properties   -   larfeiely  subdivided  real    estate  -  i^ena   & 
Dato   to   rccelYO  15  per   cent   of  1:1-5   total   s&ie  price  oi'   £uny  lot   or 
|)arccl   of  real   estate,    35  pe.r   c:>Lit   cf   tiie   groscs   sales  price   of    sab- 
di-rision  prupertv,   wit.i  -,viiat   ia   callod  a   *;.L£<ixaoe2ient    cosmaiBaion"   of 
15  pftr   cv^JTit   of  t:-iS  gross   iucajis  ol'   tlie   Trust.      Tkis  provea  to  l>e  a 
hitDhly  prci'ita1)ie  arrtj^berj-ent  Tor  Erenn  &  Dato.      Its  net  earriiugs 
from  10'24   to  19  50  -were   slit^itly  uiider  |2,00C/J00.   7;Lile  the  net 
lo«E  of  th/i  ItcCoTiAck  Trust,   for  tU^  ls.st  four  years  of  the   swie 
period  wp,s   over  *)2,350,000.      Tiie   cepitftl    stock  of  Krenn  &  Date,    Inc., 
Increased  frcni  a  little  over  $-400,000   at   the  end  of  1924  to  nearly 
$3,000,000   at   the   erd  of  19  30,   ivhile   in   the    saLue  period  the  Ho- 
Cormlek  Trust   sank  from  $7,500,000   to   something  oTer  $4,000,OCO. 
Analysis  of  Tarious  other  transactlonE   shows  tnat  whilR  the  agreement 
was  a  very  profitalsle  one  to  Messrs.   Krenn   and  Dato ,    it  was  a  losing 
venture   to  Mrs.   McCorKick.      Ihere  -was   aiuple  evidence  that  Krenn  had 
a   Butstantial   fin.^neial   reason   for  assisting  the  Trust  hy  making  the 

loans  to  It. 

next 
Claimantsysay  that  Mrs.  McCorniek  ^r-as  liable  to  Krenn,   by 

operation  of  law,    to   the   extent  that  notes,   upon  which  ehe  was  a 
guarantor  were  discharged  by  the  sale  of  the  iirenn   securities;    that 
these   eeeurities  became   BuretieB  of  Mrs.  McCormick  at  her  request, 
and  Krenn  was  therefore   sxibrogated  to   the   claim  of  the  original 
ereditors  against  her   to   the   extent   tiiat  her  obligatioB  was  paid  off 
frcaa  the  proceeds  of  his   collateral.      It  is  pointed   nut  that  Mrs. 
McGormick  was  a  guarantor  of  the  :|^11,000,000  fruet  notes  secured  by 
the  Collateral  Indenture  above  referred  to;    that  a  default  in  its 
requirements  meant   the  accrual   of  hsr  liability  ae  guarantor  of  this 
entire  obligation;    that  it  becajne  necessary  to   deposit  a  large   sum 
©f  money  with  the  trustee     under  the  Inj^entur*   securing  the  ncte 
issue,    and  accordingly  Mrs.  McGorjniok  and   trie  Tn^st,    as  joir.t  siakers, 
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ex«eut«d  their  negotialjle  note  payable   to   the  ^orenian-State  Nat- 
ional Bank  for  the  amount  necesBary  to    cure  the  default,   and  de- 
positftd  a«  collateral  seourity  the  collateral  deposited  under  the 
escrow  agreement  of  April  13,   19  31,   praetically  all   of  which  be- 
longed to  Krenn,      This  note  waB  paid  April   2C ,  1931,    ?jid   the   col- 
latersil  returned   to  Date   as   escrowee,  "but  it  became  neeesaary  to 
effect  further  redemption   of  the  outstanding  Trust  notes  to   secure 
farther  bank  loans,   and  the  Trust  borrowed  $350,000  from  the  Cohti- 
aental  Illinois  lank  &  Trust  Co.,  -vrhich  was  gxiaranteed  by  Mrs,  kc- 
Cormiek,   and  there  was  deposited  as  collateral  for  this  a  good 
part  of  Krenn '»  eoliateral  which  he  had   transferred   to   the  irust. 
Other  somewhat   similar  transactions  are  noted  in  which  the  Trust 
deposited  as   collateral   the   aeourities  transferred  to   it  from  Krenn, 

It  is  argued  that  these  transactions  show  that  Krenn 's 
••eurities  *tood  in  the  position  of  a  surety  for  Mrs,  MeCorraick, 
and  therefore,    to   the  extent   that  his   eoliateral  discharged  her 
Obligations  to   the  banks,  he   is  entitled  to  be   subrogated  to  the 
claims  of  the  banks  against  Mrs.   McGorEiiok.      Claimants  cite  cases 
holding  that  one,  whose  property  is  applied  by  others   to   the  sat- 
isf action  of  a  debt,   is  subrogated  to    the  rights  of  the  creditor, 
$0  C.    J.    821,    sec.   122;  Price  v.  Dime  Savings  £ank.   124  111.   317, 
324,   and  many  other  cases. 

This  cause  ©f  aetion  is   entirely  different   froci  that  filed 
iB  the  Probate  court.      The   claim  filed  in   that  court  is  baeed  on 
alleged  loans  of  securities  by  Krenn  to  Mrs.  McCoraiick.     The  theory 
of  Bubffogation  was  not  presented  until   the  cause  was  in  the  Circuit 
court  on  appeal.      Ihere  is  ample  authority  for  holding  that  when 
claimants  failed  in  the  Probate   court  to  prore  their  cla^m  of  a 
loan  to  Mrs.   licCormiek.    they  cannot   assert   for  the  first   tiice   in 
the  Circuit   court  er  in  this   court   that  ILrenn  was   subrogaif^d  to   the 
rights  of  the  banks  wirt©  were  creditors  of  Mrs.   McConuick.      CairQ 
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Meal  &  Cake  Co.   v.  Satate  ef  Brlghaa.    268  111.   Apt).    510;  'MM^JlM* 
V.   Bstate  of  Wolford.    273  111.   App.    305,    317-18;    Ijn_re  Estate  of 
SchwartK.   286  111.   App.,    310,    314-16;  Williams  v.  l^rederdck.   289 
111.   App.,   410,   417. 

EoweTer,   tlxere  are  definite  objeetions  to  the  theory  of  sub- 
rogation.    While  in  the  resolutions  and  records  of  the  Trust  th« 
advance-s  by  Krenn  are  described  as  loaus,    the  recorda   show  also   that 
the  Trust  was  to   repay  these  loans  "either  in  kind  or  by  cash  in  an 
amount  equal  to   the  fair  market  value"   of  tlie  securities  on   the  dates 
of  their  transfer.      Thus  the  Trust  had  the   optioa  to  return  the 
identical   securities  or  retain  them  and  give  securities  of  equal 
value  or  cash. 

In  Maxoy-Barton  Orphan,  Co.    v.    Glen  Corp.  ,   355  111.    228,    the 
title  to  a  pipe  organ  i/ras  in  dispute;    it  was  argued  taat  the  contract 
of   sale,  which  provided  that   title   sh(t.ttld   remain  in   the  seller  until 
the  property  was  paid  for,   constituted  a  bailment;    tirie   court  held 
othenrise,    for  the  reason   that  the  vendees  in  the  contract  were  not 
obligated  to   return  the  property  but   could  discharge  tne  obligation 
by  payment  of  the  price  named  in  the   contract,      ITie  general  rule  was 
stated  to  be   (page   241)    that   if   the   contract   does  not   require  the 
party  receiving  the  property  to  return   the  identical  property  but 
permits  the  possessor  to   return   other  property  of  equal  value  or  to 
pay  the  money  value  tjiereof ,    the  title  to   the  property  passes  to   the 
possessor,    citing  Loner^an  v.    Stewart.    55  111.   44;    Ghickering  v. 
lastress,   130  111.    206;   People  v.  Wildeman.    325  111,    99.      Gee  also 
The  People  v,    HobinBon,   352  111,    596,    600.      It  follows  that  the  title 
to  the  securities  transferred  by  Krenn  was  in  the  Trust  and  not  in 
Krenn.      The  Trust,  having  the  title  to   the   securities  and  owning 
them,  pledged  them  as  collateral  for  its  bank  loan*.     Krenn  did  not 
own  the  securities  when   they  were  pledged  ^d  therefore  hsd  no   righto 
of  oubrogation  to  the  claims  of  the  oreditoro  of  Mrs.  McCermick. 

^"  ^^^.^9°  ▼*   Oolegrove  &  Co,    state  Bank.   354  111.   408 
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Shamel  delirercd  to  tiie  hajnk  certain  bonds,   to  te  pledt;«:d  by  the 
■bank  as   security  for  the   deposit   of  State  funds  upon   an  agreement 
to   return  the  "bonds  or  pay  t-ieir  principal   amount   to   Shamel;    the 
bank  beoame  insolvent  and   tne  St&te   treasurer  sold   enough  of  the 
bonds  deliyered  "by  Shamel   to   satisfy  the  banic's  indebtedxiess  to 
the   State;    Shansel   filed  a  petition  in   the   receivership   case» 
claiming  that  upon  payiuent   of   the  bank's  indebtedness  to  the  Stat« 
by   sale  of  his  bonds  he  becarue   subrogated   to   the   iitii.te's  right   of 
priority  in  pajonent   to    t.ae    extent   the  proceeds  of   tne    sale   satis- 
fifed  tnat   indebtedness.      xhe   court  held  that   the  deposit  by 
Shamel  of  his  bonds  was  not   a  bailment   and   the   bonds  were   the 
property  of  the  bank,    and  Shariiel  had  no    right   of   aubrofc;ation,      A 
similar  case   is  Kocixer  v.   Kocher.    56  xs,    J,   isiq,    547,   wnere   it  v/aa 
held   that   the   son,  who  had  lent  iiis  father  aioney,   was   sii^piy  a 
creditor  nxid  could  not   claixii  subrogation. 

It   should  be   emphasized   that   the  banks  whioh  lent  money 
dealt  with  the  Trjst   and  not  v,'ith  Krenn.      ITiey  lent  money  to  the 
Trust,    secured  by  securities  belonj^iing  to   the  Trust.      That  Krens 
at  one  time  o'Tied  ttiese  securities  is  of  no  importaiice,    as  tiie 
relationship  between  the  Trust  and  hiiii  was   tiiat  of  debtor  and 
creditor.     Krenn  was  not   surety  for  the  bank  loans,     koreover, 
there  is  no   shovfln;/   that  Mrs,  iicGormick  requested  that  Krenn 'a 
securities   should  be  pledged.      iU.1  of   the   docuxasnts   anov  that  the 
transfer  of  the   securities  by  Krenx^   to   the  irust,   described  as  a 
loan,    in  law  amounted  to  a  sale,    jund  tiie  Trust  used  tiieae  securi- 
ties  as   it  Tould  use   any  other  property  owned  by  it. 

The  Claim  of  a  cash  loan  of  #6000  by  i^renn  to  iu-rs,  itc- 
Cormlek  rests   solely  on   the   eTicIerice  of   the  bookkeeper,    Oonnelly. 
He  testified  that  tnis  casln  loan  was  made  on  January  4,   1932.     Mo 
note  was  piodueed  evidencing  such  loan,    althou^  mrs.   i^cCormick 
signed   a  note  for  |2C,0C0,   payable  to  Arenn.    tne  very  ne:.t   day. 
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He  also  held  two   other  notes   sie^ned  by  Lire.   JilcCoPffiick,      'Jaie  court 
could  properly  conclude  either  tiiat  tills  aaiount  was   included  in 
the  loan  of  |20,000  or  that   the  parties  considered  it  as  a  gil't 
rather   tuan   a  loan.      This  view  is  supported  \>y  tiie  letter  oi'  iCreim 
to  the  Chicago  Title  &  Trust  Co.,    dated  Octoloer  1»,   1932,   in  whi<di 
Krenn   states  his   claim  against  Mrs.  McCorHiiok,    for  whicii  he  holds 
her  notes  aggregating  $65,000,   lout  makes  no   rel'ereiice   to   any  loan 
of  16000. 

The  fact    that   two   trial   courts  have    ield  against   this   cla&m 
is    entitled    to  veigjit.      In   re  Estate   of   Bwift.    267   111.    App.    224, 
236;    In  re  Estates  of  Antkowski.   286  111.   App.   184,   190.     Also   ap- 
plicable is   the  well  known   rule  that,   where  a  trial    court   sees 

the  witnesses  and  hears  them  testify,   its  conclusion  will  not  te 
set  aside  unless  manifestly  against   the  weight  of  the  evidence. 

We  hold  from  a  consideration  of  the  entire  record  that   claiea' 
aatt  hare  failed  to   support  their  claim,    and  the  judgment  of  the 
Circuit   court   is  therefore  affirmed. 

AFFIRMED, 

O'Connor,  P.    J.,    cuad  Match ett,    J.,    concur. 
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m,    JUSTICE  M«aUH8LY  »i5LIV«R^D  TH8  OPI&IOIi   01?  THE   COURT, 

l^ttifitin'  brought   ault  2  or  £ta&ag«a  edl^igliii^   thitt    «Mle 
rl<Sl»|£  on  a  tel^oggaa  «lid«  o«n«d,   dpnirmt^t^  an^  ttn.int»ls«d  )>y  the 
Aaff^n'SwQt  1^*  was  injured  tdrou^ih  th«  defactivc  cou^iltlon  of   tkc 
«Xi4«j   upos  trial   i^e  liad  a  ywrdiot  for  930,000.     D«f««dant  appeals 
fyMn  tha  ^udgu^t   eat«rea  on   the  v^rdiot. 

Safa^  ia»t  awaa  evar  700  aer^a  ojr  land  naar  Ultieago  upon 
«h.lid!i  ar«  a  elubheuaa  and  four  t^olf  eouraaa  BtaiatalEiad  bjr  it.      Ilia 
•lida  vas  areotad  oa   th«  grousd     of  defendant  Qot  far  from  itt 
ala1»heu8a. 

Xha  ae&idaf^t  ^appesad  if>   tii-'-i  ^U'ten^aoA  of  Oae^absr  29, 
193S;    it  «'aa  a  eol^l   day  "^^ith  %h9  »vm   a&inlGg  and   abeat  fiv«  ieeixas 
af  «ui«  ot^i  tiia  grettBd.     the  alida  waa  tlia  uaual  typa  »  a  weadim 
atrueiur*  rlslag  at>»ut  3&  f«^t  from  tua  ^rouiiid,  with  a  elide  ar 
ehttta   run&iaf^  fren  tii«  top  at  ma  a^jgla  towi»rd  tha  gr  and;    the  «ur» 
face   -^f   trie  e^ute   ia  aoYarad  ^ith  «bow,    th«i   aprinklerd  with  *atar 
aad  alla^'ftd  to   fraesa;   at   tha  bottoe    of  tha  inelitia  thar«  vera   six 
IneM  boards  em   t/.@   «id«a  ia  i3,<!iXa   tha  tobog^.tm  aind  on   the-   alida; 
thaaa  axt"?»dad  9&  tka  l«>vlkl  grotmd  far  abaut  400  faat;   parsona 
ttalRg  tba  alida  «&)e»%riii«d  at   tlia  top  ea  a  toboHe^an   alad  w. xic>;  than 
vmn  dawa  tha  alida  and  »tm0  di at afiaa  ae   tha  groUBd. 

JPlaiatiiT  vaa  inritad  %f  Mra.   aarrer,  a  mmiher  of  daf^jstdant 
alal»«   to  ^a  ana  of  a  party  to  ui»«>  ta«  alida  a»  i^i^day  '%ft«'raaoa» 
Ba««tt1i«r  5i»tfe;   plalstiff  witJa  Mra.   Cj»r|>«r  mal  a  f«w  fri«ad»  arrival 
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i^stif-'i-.M   "fvii   /),i'^^'.v   Mas  j^atoMw 


at   tho  olub  It    Ui«  early  »fter»Qon:   plain tliT's  huafeand  beugat  tickets 
for  tHft  tlldt  fwt  tM«^  lentlr*  party,  paying  35)^  api«ed  for  ihtmi    tJoey 
vcBt  t9  the  toip  of  ih«  0li4«  muS  orj«  &f  tu«  pi,irty,   a  li^'X',  Bass^it, 
nat  ©a   the  front  p*rt  ©f  th«  tafooggwa   «J.ftdl,  plaintiff  eame  n«xt, 
and  «  Mr.  Wab^tr,   anather  i^^mb^r  of  the  party,   sat   beiiind  filalatiff 
an4  they  4«ee«n(ledl  the  elide*      There  was  evidence  tend  lag  te  ehev 
that   at  th»  bolt  Ob.  of  the  elide  at  about  the  point  «rh«»re  the  level 
greiuB<l  began  the   el^d  tilt  a  hmxp  vhim.  caused  plaintiff  smd  mt.  B^e* 
eett   to  he  throma  al»eut  eix  iaonee  in   iutt  air  nnd  rehoand  with 
great  foree.     i^laintiff  ti^etified  that  mn   nufter^A  from  a  severe 
9*ln  lij   the  baek  and  that  wken   the  tsled  8to:^r'<9d  she  vut  unable   to 
riee  frot^i  it  a^tdl  va«   earried  for  a  liettur.ee  antl   then  helped  into   the 
ttlubhouee  where  ehe  Isiy  for  aheut  half  ea  hour.     Plaintiff  testified 
that  ehe  reeeived  severe  injuries  to  her  spine. 

Sefes&dartt  first  argues  Umt  the  trial  oourt  coAOiitted  rerer* 
■11»le  error  in  parmittlag  plaintiff's  attumey  to  »alce  known  to  the 
jurors  OR   their  ir-gijr  di^yj  that  v^efend[ant  earxied  liahiiity  insaranee. 
Plaintiff  followed  oiueh  the  saae  procedure  as  was  adopted  by  the  at-> 
temeys  for  the  plaintiff  in  Biti there  y.   Hecrioaep.   287  111,  App.  9S, 
|.©e,   afflj»ed  "fey  the  Sttj»rei»e  ctmrt  en  i^prll  IS,  193ii..     Plaintiff's 
eeunsel   in   the  present  ease  presented  a  sietioti  for  leave  to  question 
froepeetive  Jurors  as   to  their  fiu.^uieial  iriterest,   if  any,  in  the 
Sankere  Indeeinlty  Insuranee  Cojapaay;   this  motion  was  saoported  hy  an 
affidavit  %y  sm  attoisey  aeeoolatAd  with  plaintiff's  attorney  that 
ke  was  infoxmed  «n4  b^liflreed   t^xat  defendant   <stmrri&4  liahllity  insur* 
anee  in  the  nei&ed  atm^maj  and  that  the  attoraeye  for  that  eoj^any 
were  acting  as  attorneys  fer  defendant  in   the   ^rial  of  the  case, 
«ed  that  the  insuranee  eoapany  will  pay  any  jud^^jit   that  aay  be 
Mtered   against  A^fendent;    that  the  interests  of  plaintiff  would  be 
prejudiced  if  her  oounseX  was  not  allowed  to   inquire  of  proep^etive 
Jurors  as  to   their  fin»nelal   iistsreet,    ii  ^ny,   in   the  ineurenoe 


:.'li7af/'I<i  %a*  :n;:f  tea    .vitii'i  ^di  to  t-vf  i;^.'??  Tjsrf^fj.p,..  .  btm 

04 1»  &rai»oei(«ii?  d<^  tljs  fijAi  ai  mntnaxi  xln  Au&^»  am9ti^  »«r  oi  ttntt 

»B9,am%i^*Al    tiilX4iili   &*l  ;  «2iil  2ii?X  ri»^    ii<i   VKifYIlt 

»/«*  til  ,^n4s  1:1   ,*e»rt«t*«l  X«iAa«fti'S  aJt«if*   isi  e*   mtomf,  •»i#»»«»«'«« 

..^«  -^  M^totr^Mi  a^itr  fN»l#««  «i^   {fa»$r<*i»3  *»£Mrxi«i)sI  ^j^lo^^^liiil  9<sa3{£MS 

,»«^c-  i   ta^feiWt*^  -rat  »\:*m«*»«  «vs  2kft'Me«r  «n«tr 

»«r  \;«as  3.^  :!!!»»(»  ^a^  t««r  *iEi«  v^a^St**®®  •©ae'Xtt*-  '^"^^  fca* 


l*h«  f«7a  ©f  th«  «ue&tion  put  to   tlie  -feiiir«si(m  x-^an,    "!)•   juay 
of  you  *   g«iitl«m«n  ovn  any  atoeke  or  e««eurltie«  or  hstye  «r.y  iiRimei»l 

«f   tiais  Ml&d?*       Defendant 'a   eoar^i!i«X  ol»j«et<e4  and  movctd   to  «iy:;^<iTav 

ft  juror,  «i^«^a  «»e  «verraX«di.     ia  t^«  »^,i,t4«.y.f  e»»e,    in  th«  A^i)«IX&t« 

ftourt  ft»d  in    ik«  iiupr«ts>»  eeurt  epifileas  tk«  8al^J«ct  of  lR(|ulrifig 

of  prospective  juror*  on  the  voi|;  J,i£j  »»  to  any  lni«r«st   %Ja«y 

atll^t  have  in  any  Issurauee  eoatpany  h&ndXifig  the  4ef«r>s«   in  tJci« 

•nee  vfta  dineuseed  ftt  eonsiderable  X^ngtix.     7h«  coneluaioB  rsaehftd 

«»e  ilmt  va^re  the  queetioea  to   the  jurora  arc  propouf  4e4  la  good 

feith  <^ith  the  eb.leet  of  ellr.ltiating  lrit«r^8t«d  parti«a  frosi  tktt 

ivkry,  «u6h  qa^stiofie  a,re  proper  end  to  pem&lt  th«sk  la  net  rnverei- 

1»le  error,     fellowlng  the  opiuleaaln  that  oaee,  ve  holt)  there  vee 

no  reveraiVlft  errrer  oo«mitt«4  in  this  resp««t  in  the  inatwit  e»»«. 

toanssfll   lor  <ief«ndiifit  maifitaib   that  defefidiuit  did  net  op#r* 

ate  or  aontrol  tiie  tobog^aa  aliae  at   the  tieie  of  tihe  oeourrenee  la 

isette.     Defendant  erected  the  elide  on  its  (grounds  and  admit*  owser* 

ship  but  saya    that  ita  oipermtien  and   oobtrol  was  "by  Besja^ia  >'.  ^«r* 

riKan,  aot  the  ugmii  of  d^fei.daftt. 

aerriKiaci  va*  enp  oyed  by  def^adaiat  in   the  euixiir^«<r  a«  aaeiatau' 
and 
BafiaM«i/fr«w  i^oveiKber  until  epriag  a«  a  d&y  watcitiaw,  reeeiviag  a 

•alary;   the  to1»oggaa  slide  when  flrat  erected  «aa  Ofterat^  1»y  d*- 
feadaot  for  a  time  l>ut  la  Beo«8ib»r,   1934,   it  &»&«  an  arraRgea»«nt  wit 
Merrliaea  win«retey  he  might  aerve  luoetteone  ma^  4riBke  in  the  *iu"bhoui 
during  the  viator  and  operate  e«rtaio  trictier  e)!»orta,    iKcludiag  the 
tofeogrwa  »li<?e  and  to1>o«ea»«  la  qaeetion,   all   for  his  owa  profit j 
this  waa  the  arraBirefis«a t  for   the  winter  of  193&>36.     a  cTiai-go  of  ZBi 
»ft»  »ade  to  eaoh  porooR  aolag  the  tohoti^^iaa  aliie  arid   tale  vent  to 
Mr.  Morrlaaa;    the  club  aaployed  ao  oao  to  opertota  the  tolsogaan  but 
M*rrtir.aB  employed  aad  »ai4  the  aoeooeary  help,     i^ao  of  hie  eaploye* 


stxtir   oi  «Siaii'i9i^  »ji^  3^Xl9«CJS  XiM48a««  •wEt«%0«ai  x«>«  ak  •7«ii  .^itgiie 
-  \tf%Q  iloaj  ^.ljf:>  3-imb4i4"ii;»ls  a-«^W   i\i4i3 s3kX.«m  #©»l>«s»'t©j&  to'?   i«»?juc.' 

(Mi#  ;!S«i,jb>uX'9vTl  ««*Ti9*'*?  tf»#«si*f  ai:«^-«f«»  *«,««*<|© -inw  rttiat^  9stt  finixuh 


««•  Karlos  iVn'irse.is^ski,  «^ie  was  in  ch.arg«  of  th«  allda  at  the 
tJjBA  of  th#  (i&GHTTmsQ9  in  Qu«stlen. 

*Vh«tho»r  the  relatlonahlp  in  0n«  of  «sipIo3re3  9t  %ii^mpmi^«at 
oontraetor  !•  not   to  b«  B«ttl«<J  Tjy  a©n©ral   rui«s  «i'  l«w  liut  by  V&* 
facts  of  eaeh  p«rtieol!f«.r  ©»••.*     l-'fH»lfe.  .feJ.'.a..   ^9...,..■  .y ..  .wxBf!afa.^r.v.  ,!^,;,BL,  ^ 
507  111.    238,    f?41.      Th*  rlgUt   to  eontrol    %he  uisaux&z  of  doing  th« 
work   is  tJi<»  frlact^al   eoniii*li»r»tlon  vtiiaa  leterssdiies   thl»  r9ls.itoii- 
•J»iP«     Deaatur  rfy.    C^.,  ▼.  XriamBtfial  Bftard.   276  til.   472,   474. 

'i©  tt.alntali:    th«  »ttr»otivei;e»»  of   th%  elufe  winter  eporto 
w*>re  provHed  by  (j[«f pR^aj^t,    Incluainfi,  ih*   tobo^jism  »lld«  la  t^aeetion. 
Ii«rrte»n,   who  Q|>*r%t«4  it,  livo4  at  Ui«  elab  d-urin«^  ttie  antir*  ytar; 
AnAre«j««skl,   his  iisloer,   «&•  rurt:iiiahi6d  lodging  by  dsfastdaiit. 

Oferlously  th«   tebOii(g«B  slide  »as  operatod  for  the  b«m«fit 
of  dsf«nii»nt.      It  fumish«4  recreation   to  a.«mb%rs   in   tur  wlntor  «kn4 
w«>ali  b«  a-n   :»ttr^«tloii   to  prQBi}«otiT«  ae;ab@rs.      Th&t  Msrriman  was 
alloi<r«i  to  r«t»ln  ths  titt  charged  for  riding  on  the  slide  la  feot  of 
oentralllng  leFportimeo.      It  hue  b««n  hsia   tn&t  caddies  of  «»  ^olf 
olub  tr«rtt  s«rvante  of  ths  slab  althoui^  they  were  ^aia  direetly  ty 
^«  play-srs  repairing  tneir  (lorriees.      ln,d<>ari  4iX.l   Ulub  y.   Industrial 
JSjB. .   309   111.    371.      ^theug     je«rrid>aB  or  his  helper  op«rat»d  the 
slide  in  th9  iriifiter  the  elub  retained  oontrol  over  it.     a  nuaber  of 
aaeaxines  issued  by  defendant  were   introduced  in  evidenoe  wijieh   eon- 
tain   invitations  to  members  te  use  the  tobo^an  slide.      Un«  ef   these 
eontains   the   stat«&ent   that  *the  club  will  not  allow   it   te  bH  as«d 
anXess  »n  %tt«»d(ast  is  on  uand. *  Ihe  elub,    throu^..   its  saa«a%ine  . 

held  out   to   its  n«>iKb«rs  that  it  was  famlahlnti,  th«   toboggan   »lide 
f«ir  their  use  and  in  pieturesqae  lancuage  th«y  were  invited  "to   est 
the  \-ebbers  te  seoeting  (Sown  the  runway  en  tneir  ©leds.*     Si»ii&r 
state-^isnts  appear  in  ev*ry  aaagaiiine,  presusiiftg  the  attr^etiveiiess 
ef  the  toboggan  slids  and  urging  the  »e<£b«rs   to  use  it. 
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.'j»«»iti»4': 


th«  elld«  »n(^  Xh.»  jury  oould  prttp^Tlj  find   thikt  It  v»»  aperatcd 
fer  its  %«a«fit.      fhe  facts   -ixe   sit.  xlar  to   thosf*  involYfl«l  in 
8tl,ck»l  y,  /HircTyitm  Park  Cq.,..   350  111.    492,   rhere  the   A'si'e&Atmtf 
^milng  an  sisas«£;«£it  park,  p9xi.itt<»4  a  eoRtteseionair®  t@   »i»«>r%te  aa 
ftttr%otlen   in  which  a  patron  «aa  in,;tare<3;    it  wa*  contend«<i  timt   th« 
cone*ssioB  ^ae  not  o»«riSt«di  l>y  tb#  il*(fBn4?ytit  but  lay  th»  eoBvaeeioB- 
mlra,   an   i»'l«f>«n<l4mt  eentractor;    the  court  held   that  *?h«r«  an  at- 
traction  i«  ol'  «  0bara«t«r  %hlah  would  probably  eauae   injury  unlasa 
du«>  f»reoaution«  ware   taken  to   guard  a^^ali^et  it,    the  dei'«>i3tiant  ia 
liablA  for  ln,1urie8  eau9«4  by  it   to   its  patrcne.     Cthsr  oae^s  are 
!>ie^8,p;  ▼.   Sivaryi«!w  Park. .Co. .   191  ill.   App,    357;  4i^Abi^»  ..T...  jii.verytfw 
FajJ^jgg.. ,   256  111.,   84,   S3,   »nd  aumy  otuer  oae«8. 

Mrs.    Carv«r,   the  K'ab^xiber  who  invited  plalntifi*,   read   the 
magasl»e«  and  underetocd   suMd  believed  tv«m  tha»  that  defe&daat  «mmi 
OT^eratlng  tfee   elide.     Apfiforeiitly  defendant  n«rer  at  any  tiKw,   by 
eig]B«  on  tise  preisiaes  or  by  written   or  verbal   co^aaunicatioiiR,   ad-> 
vised  Ite  r9,»isb«r«  tiiat  it  did  ttot  operat**  it.      It   appeared   Ix*   the 
magaalnsw  tnat  Merrlaaa  was  operating  the  lunoh  reois,   "exclusive  of 
elttb  Juriedietlen,*  tiut  there  le  no   suggeetiee  that   the  slide  was 
mot  under  the  oootrol  of  the  alub.     In   th«(  «««<*  of  CojBa,»re J 1   v . 
L»t.te^.,Bl(|g.  .8»ort.  Ii^c...   a»  111,   hpp,   460 ,  we  h«ld  that  the  da- 
fe»dmit,   ot»ner  of  the  store,  holding  out  ta   the  oublic   that  it 
©perat*''d  a  b«»uty  parlor,   was  liable  to  a  patron  who   suffers  In- 
jury be©au«*>  ©f  the  aegliK«nse  of  «r.   ««k|>leyae  of  @Both«r  eoffi^ny 
operating  the  boauty  parlor,     ©ther  eoneideratlone  aif;ht  be  sug- 
gested justifyiaif  the   cenoiueioK    that   def«r. dan t   operated   iWid  ssaln- 
tain^  the  el  ids. 

It  ie  earn  stly  argued  that   the  proof  failed   to  support   ihs 
allegation  of  the  eck«f>laint  tiiat  the  eurfaoe  of   the  elide  was  so 
rough,  broken  and  defective  as  to  throw  ^laiiitlff  violeatly  itx  the 
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»lr.     A  -wit«i«8«  tnfstifiM  taat  after  b.«  ii»d  g</«*  down    tke  eilae  h« 
leaked  «iM!t<1   eetw   tiukt  wiveT@  the   «lJLd«  l«T$X«d  out    y:idx-«   .^as  »  rie« 
in  tJii«  grctanA,   ^'llkA  it  ea»«  d«i»u  And  up  atis^lB,"  -  »  eXijiiht  hvatp 
ftr  d^Tnnnioxi  on  th.e  snev  on   tU^   slide  aomtr  tktL«  tottoai  &X  tia«  !&«> 
ellne;    t'a&.x.  tu«   8n@<r  «&b  jQ-olittwed   -'Mt  at    vui*  pla«e.      Og&er  wltii«B8ct 
•xakIuaiI  the   slide  ftf't«>r  the  aeeldest  and  testii  led   to   se«iag  %h« 
1»ti»ip.     There  ««&  «vld#tio«   Uteit  durlAg   the   ai'teriiooa  j^erliapa  I'ii'ty 
people  as«!d   tne  alide.     a  nuial^er  ol'   tnesi  testii'ied   Uiat  tney  did 
mot  notice  atiyt^^l&g  asiaeuo.!  »t   tui»  pl»ee  wti^rti'  the  aaeident  oeeurred. 
On  the  other  iim.d,  oti^er  wit£te«9e«  teetii'ied  they  were  ijajured  m» 
they  rede  eT«r  the  }»\mp  iu  question.     »r.  l^iMiseti,  vbo  wee  direetxy 
t»  front  of  plfil^tllT  on  the   eled,   testilied  thi^t  vhen  they  hit   t^e 
tmmp  toward  the  ijottov  el  the  elide  the  L^puet  threv  piftiettiiT  and 
hlKveelf  of^'  'bttl&nee  fdr.S   they  o«m&«  dovn  h<urd  ok    u^eir  epiaee;   that 
ke  hiac@«>if  wae  injured  *o  that  he  wae  noue  is  l^ed  ler  tmp  veeice,     «. 
My.  M«Chiir«,  wuo  had  lees  «  roott»all   pJio.y«r  end  w«e  •.p&»rm\,ly  m 
Btnmgt  Tif'/rotie  m&u,   testified  Xha,t,  wh«u  ite  vent  down   the  eiid*  he 
]N(eeiv«€  u  severe  Jolt  at   the  bottoa,   feeling  e  eevere  straiit,    ttud 
that  when  he  got   to   the  eiikd  v^r   1£)l«  alid«  j^«  h^ul  dii'f  iealty  i»  i^rie- 
lag. 

3l!iere  w%e  «»vl<i«aee  tn&t  ijsmedittt^y  fti'tex  i^lAisitiii   wae  in- 
|«red  the  #tt9»<1)iiir.t  p«JioJt.ed  e&ov  over   tu«  piaee  ci'  tae  buiap  end 
npriokled  v&ter  OY«<ir  it  so  as  to  traaotn  it  out.     Ilie   evi4fi&e«  tetide 
td  shew  t^iat  mist  of   tu«  vfitnesees  vhe   testified   that   they  used    che 
elide  without  laotioi&s;  a&ythia«^  unusual »   u»«d  it  nfmv   ti»«  o«fttjr« 
flaintiiT  ueea   it  or  aft«r  it  had  IbeeB   swe<^tiied. 

D«feu4«itt*s  eoujc^sel   argue  th«it  pltkijcitiff  r«s«iTed  aer  in- 
lurlee  %eea.wae  of  b«r  failure   t©  pia©e  nerself  f^rop^rly^  vpen  the 
el»d,   'aai   evfepeoiaaiy  because  siie  did  not  hold  ©tit©   th«  roioes  «t   the 
sides,     this  wat  a  question  of  f&et   to   oe  «ieter»i«ed  hy  the  Jury, 
'(hidi  &p^sr«»Btly   Mfi,  isot  agr«e  with  d.efetidatit's  theory  «e  t©  how 


•..i.i»7t«.*    ^i a ■»■■«*  i'^'   ^,«       ,t.ii 
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^ttsi4    i^siiiA^m    ^^i*^^    -.MS   iyi^^.   *T«'«^   9iA»;3    i$><^^it    ^£««    »i»«uaJU!<sr  Ttd   lX*Ji%lii 


.vixcivj  ;....  .XMiajjftu  ;ialuii(£i0  ||.al»Jt^*£> 

}»»  kl\''  «JBA  •»w«o«»4  "^iXii^eftij^i*  hnMs   ,h«ia 


the  aooli^isiKiit  iiAp;>^<i4»      It  wouI<l   s«««  %«  ¥•  R«lJ'<»«vtd«n%   that   & 
tobote^ae   0ll<!»  sauat  b«  sdaootja,   i*ia4   thw  pre»eii««'  of  tmeh  s*  ^ts&p  »• 
th«  isvlderice  ishoi^a  is  tutususil  oad  not  to  b«  «xp«et#>d.     t^cra  is,  •: 
necAseityi   ^iai^g^j:  i»  rl«!in&  eu  h  tobo;^  sm,  vnieri  fttsphftsiscs  th* 
duty  cX'  ui^lng  gr«at«r  care  in  lis  .i^^inttHaaEie*  in  order  that   rlvlct 
3E»y  b«  ailniiixizcd.     jt.jsi^ret't  v.^i.  4*.**?*^®  wptaria  B«s^oa  Ifeg.    "^ff* «   1'* 
ii.   T.    51C,    315.      ''-:iiJL«  one  i^Uo  patronises  an  asaustj^eat  dsvies 
Mtstffi(«a   tha   rl4k  ^nich  uaturaXly  «xis«s  fro^i  it»  proper  use,   us 
in  Murphy  v.    -ghite  Cil:,-  Aiaueauenfe  ^p. .   248  Hi,   Ap:>,    66,   (a  shoot 
the  of4it6»«  case)   yet   tlae  ep<»x-ut&r  oi    tt^xe  device  is  ret^uired   te   as* 
Gftxe  eoc.'meaearat<»  ritu   the  ciroknttatLees  to  i^^&lnt&iii  every  oofitrio 
venee  as«d   in  ite  operation  in  a  re«sd&«ibly  a&l'e  «(«aidition,    and 
ter  imy  f&ilure  in  this   resi»i^i  lie  is  li«ai>le  ii.   dmimt-^t   to  efi 
iBjured  party. 

It   is  not  iii^ortajjkt   tiiat   Ui@re  is  eo  evi'ienee  tii»t  defei^^aRi 
had  netlcs  of  tne  ^map  in   queation.      It  h^e  been  helii  that  «here  m 
patron   is  icTitii   to  use  «  device  it  i,m  th«>  duty  oi'   tiae  inviter  to 
ttaiiiti&iifi   the  (ievicft  in  a  r^m»ozi9.hle   safe   eonditioE.      in  0*liouyfc«  v^ 
tesrshall  n«^ld  a  po.B..   307  Hi.   J.97,   199,   »  chiid  fell   froai  e  ti©r*by 
horse  provl'led  by  deftndaiit,   du<?  to  s  defective  handiiold;   def^iident 
contended   it  cijti  no  notiee  of  tiate  defeot;    it  vas  held  tiiat   this  was 
iaoBaterial;    ta&t   it  «^as  defendaat's  duty  to  Aaictairi  reasosally 
safe  devlees. 

It   is   stiii    Uiat   it  was   reversible  error   to   adiait  five 
eopiee  of  t^  aag^^iae  issued  hy  defwudii^t,      Xhe  particular  ^oifit 
••efcs  to  be  th«.t   %h&  jaoga&ines  w»Bt  iti  »e  a  wJtiole  awd  not  tJHe 
.parti  eul.<ikr  articles    LiritviUii^;  meakters  to  ase  the  to'boi^.Kaa  elide. 
The  »agaf!ii>«>s  contalJf*  »%tte»  whieli  would   iodicate   taat  defendant 
was  a  -Tftaltiiy  elu>,   ooaipoood  of  w«alt«y  p«&pl9  who  had  little-   to 
do  exaept   to  enjoy  thewselves  iii  a  lavish  and  luxurioaa  way,      if  a 
proper  ©bJi»otion  h%4  beeti  «iH«e,lttt  all   this  extraiieoas  ssatter  shottld 


s^'^'ait   *«ri*  -t»&«o  ill  moaam^s al^m.  8*1  til  rt««'  t*tj»t»3  ]tai»ti  lo  Y.*«fc 

jn  4»ico£hr  ^£t2i^  £»X»4  mm4  a«ii  #1     «fi&i:)}i»^iL>i«   al  fjimui4  »^^    t^  »»iii4»«  i>istf 
e»  f«Sival  »^  1©  It*****  *■***    ■  '  ,'^Jtrai;  el  fwsijiiill 

x<f<J'0.t^;  «  -v'^T'i!  ;.i.;'>*i  Mirfsj  j»  »«w  ,?e«  ,iiX  yog"  ,.«,g3.. .^^  r.  ^^ 

4.i.«ftjj«»°l»i>   ;ji>lt;?i..b.iaj»d  •vii»8'tasf>  «  ©•?  fJ'Wfc   ,#a«l»«»t»lb  x.^^  i?!?'  .^vu..   iv«i»if 
«i£t'^  aiiii   #ii}i.l^  JbXffii  ««y  ^x   ;l»*'t»]^  ««».;{'  '!«  0&tStnn  ^tt  tt»R  Si  h*km)M<io 

0rU  ioa  !;u<>  oJLo^v  «  ;»«  xal  #«««  ««aij>i«]ikMfi  i'<i(^  9«ftjr  »«(  aa   Bi«»»« 
.»  oBoituxwX  feat  is»-iy*»;  -i  -a  »i»ri>»is*iwi*  x«t««  «"-'  i<^*»Jt»  <»* 


kftTtt  "bswe  «xolud«d.      Tfes  raeord    ahowe,   how«v«r,    tliat  only  s  ,j9n<etT9>3L 
•'bj#ctlon  t^as  niu^*.      The  Etagarines  -wer*  objAote;?   te   h«   lno0tf.p«t«nt, 
Irrelevant  &!ii   immateri^tl  asd  not   tho  l»««t   eTld«no9»      It  ane  %e«a 
held  in  T^s,Ji££i>l*_I.A.^iia£,   ^as  111,    S96,   4wS,    that  T&ere  a«  etjee- 
tlo&   to   &  writing  i»  g<«Q«ria.,    >^itheut  s9>?oli'iaally  poictiag  out 
objp'Ctiooable  or  lrrel<rrskKt  pert!  i^iii,    tJi«  otej-^ctlois   la  properly 
0V»fral«4.      An  I   In   lAllriQVe   ^#a1ir<|l   E,  .ii.    Co..  .y..  .^adg-    2C6  ill. 
5S3,    533.    it  «qi0  h«ld    tnat  only  ii'aen  writings  iix«  inad...i8»lble  i'er 
OLEjr  9art>08»  vlli   «.  gftcerftl  obj«etiea  suiflee,   <y»d   th&t   court?  of 
r«vl«Y  will   coneidT  only  eueb  ground      lar  objc-otloei    to   the  Adf. 
nitslMllty  ef  evl'^^eaee  »t  ««a  urg<ei}  ix    the  trial   aourt,   -m^^  tixAt 
th*  objeotlsf  &ble  p»rt>  of  the  vrltlKg*  ehoulj  have  been  polluted 
•«t  »nd   their  exelueion  ^eiced. 

i)«fenfJ&jrit   eaye  that   plaiatilY's  Attoriiey  read    to   the  jury 
fertioBB   rroffi  magmxii^es  whioli  ha&  beer,   excluded.      I'he   record  et 
thie  pcict   ig  9Qa.«what  eont'usleg.     Vheu  plaiKtlff  first  off^rnd 
two  el'  these  eiegaxiceB  tnc   court  suetataed  !uri  ebj^'ctiec;    eubee* 
quently  pl&lritlfr *•  eouBeel   et&ted  that  he  ^eeired   to   offfv  these 
ttRd   los  additional   one,    to  which   thr  oawrt    aald,    "1   v^ill    5id;.lt   thet." 
Apparijutly  it  wae  uJtJderptood   tii»t  the   court  v&m  adsi-ittinii  ail   t&ree 
anga&inets  tiaen  ©ffered.     Bxoiuded  eyidesnce  foay  be  later  reon>r«d 
and  ftdJsitted.      Intgycational  YCAt  ^ook  Co.    v.   BcteJEtiorR.   15«  111. 
A0ft.    543,    S46-7. 

Th*   «ottrt  proparly  adauitted  eVi^lMic*   that  def ^.lisjr.t 'b  at- 
tendatit   »iie-v»l«rt   enow  upoi:  and  repaired  tbe   «lif?e  a-t   the  pla«e 
wher«  tk©  bu^p  *;ae   call   to  be»      auch  e'?id««;nce   le  admiiseible  ate 
tending   to  eetablish  the  couditioR  of  %b.«   nlide  at  the   tiiB<»  of   the 
•eaident.     Klohert  r.  Villiu^»  of  Hilef .   aos  Hi.   App.    2S3,    .^aS; 
Jilt.x...o.f .QttigMe  V.    Dalle,  115  111.    346.      3af.      .uM  in   «5S  w.   J.   1234, 
»eo,    792,    ia  n  list  of   oaaee   ait^A   ir.   8»p':»ort  of   &h«   preposition 
that  eTldeno«  of  repairs  amy  be   adEsitta'di   to    siiof  the   «OB.1itlo»  at       ') 


fij*        '.iv-r,  ,.•        -Jy  j> 


■  H4&  m  nt^d^  .t«i«i  .#•«*  %»««  an  mn  .m««  ..r.  rti-^-'^  *«£?  «t  ftxt^ 

to**  »X<fi««4«&Aai  »"i^  tsjal^ifw  i^iiir  xla^  ttttit  kl*A  «<.w  ♦»   ,r>ge   ,fiSe 

-fen    ;S.'.-J     0#    flOi*»»ttf#   ^ot       kfltiOltM    mm    rim   f^lllsffl.-.  :^lV»t 

i^^^/'    r-rn^   '..r  ^9«i»»fe  «,;j  ^B<*j   »^»*A#»  l«»a«o©  «»ttljr    • 

S^9^^rto««  M^JitX  orf  ^0^  99£i»|>ivft  ft»Au4»xa      .fttKt»tt»  iwi^    ffg «!<..>,,<«... 

-^A  »»*Ju»ft4te1»ft  #^it#  ©OiWftir*  l>'*J'(>lafcji  'i;X'X««rf«^  #«tl#oii       : 

;3e^  .ses  .«<iA  .XXI  sos  .anxii  'i»  lijffttinv  ^jj**tt^n    .imita^m 
>^''  '  .a<i>&  >xxi  dix  .jjXjgj^uBMg^^  ?o  >!lijj^ 


the  tlrwe  of  the  injury  ai..d  itfc  cause.  Various  •Uier  rju.ii.g8  »f  tk* 
trlftl  court  on  tbs  ad&lSBlVility  ol'  ^vid^<oe  tire  sier.tioti«d  but  »ott# 
of  tbera  is  o3'  «ul'fiei«ttt  i«sportaBce   to  Justify  extended   oo;  ai«nt. 

It  is  nnia  th«  trial  court  9o««titt«d  eeuii-e«l  lor  pl»t»*iirf 
to  iBiak«  «n  irr.prcp«r  >n4  Inl'leu^ii^ablc  ftrga;.«Qt  to  Uif>  jury.  i<e  »pft- 
clfifi  o'bJ'»ction«  ^ore  Biide  at  U*«  tia.e.  Xt  •sfas  not  err*»r  to  r«l«r 
1b  a:rguR*nt  to  a  plotur*  of  lour  foirie  &u  a  lobofefcsoi  ia  ojf.«  oi  uio 
Biftg«t^.ln«a  ii4  ^xiimat,  lo  dl&j«Qiioa  »«»9  »^de  U  tiii»  »tnd  b'>ili 
«9ttc»«>l  ^iseu)S9<K!  It.  ^tt  1'lnd  no  tii^rlt  in  4«f^ci«uit's  oxitioiftia  dl* 
th«  argumfsBt  ^oforo  th«  jury. 

neither  i®   t.%«re  :my  >iierlt   in  tiie  ^ritioine  of   tiie  iaot.vuo- 
tlose  ^iyon   tg   the   .jury  at  xh€  re^uost  ol  plaiatilT.      Iii»i;ructi«»« 
13  s&eroly  eabslttft4   to    the  .jury  the  question  oi'  faat  or  th»  o|ieri«* 
tl<MQ  sm^  control  oi'   tuo  alido.      I'laiore  ^u»  mhandsjat  evid^ni-^iae  to  h*i 
•ubffilttcl  to   tho  jury  sn   tiaie  i^uiat.     Jbpreov^^r,  «t  dofes  d«iat*e  rt^- 
queet   instructions  «&r«>  j^iveti  aJ»so  t«llit.(.,    ttio  Jury   tu»t  tbe  quoe  tlMi 
©1*  opfjrwtion  m%4   -ontrol  w*»  one  oJ'  I'aet.     i>l»[iAntiJi'*»  iustrue&ioB 
13  in  rjot  ol; joctionablo.      It  pr«e«ut«<t  tbe  queiitlon,   to  be  djoten  inei 
by  thf»  jury,  whether  d«f<m(!'9>nt  held  out  to  its  a^taibers  SMd  thslv 
gweeta   ti.at   it  cperstsii  %.ht>  »Iide. 

The  ju<*.{cib«nt  ie  net  (ULOosfiiTe.     i:'l4ii£tii'i'  st   tu«   tiAc  ol'    t^^ 
fcecijSent   *&»   Kai^    to  be   thirty  yoare  oi    a^s,   iienituy   aad  atkl«ti  «• 
4oi»r  feer  o*«a  housework,   with  tbft  c«.re  ol   ii^r  o&ildreB.     la  ihrt  so* 
eidlSKt  in  (jiiaptiofl  ohe  eu«t«ia^d  a  co»pre8oioB  fr^eturs  oi    tiie 
twelfth  thorasie  vertebra;    tals  is   %  fratture  eauueed  bjf   ioree    •»- 
trt«4  at   ta«   -i^n.}  of  the   spiujil   ooiu!^;   ^iao,   (eu^t  is  esli«4  t)M 
iaterfertebr*!   -iisc,   beti»«<ya  ttie  vertebrae,  wa*  injurod;    sine    »«• 
tait«n   to  a  Jioaitai  and  »*ig«t8  were  ?Iaeed  about  iior  body   lb  take 
tae  preeeure  ori'  the  injured  vertebra*}    sue  w««  pissed  ie  a  .ae^et 
wJiioii  *«»  i«>rt  OB  for  f«>ur  iHontijo;    this  waa  r^'piaced  by  wk^t  ie 
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i>all«4  a  "tayler  bra<t6,  '^iilou  i@  inteii<l«d,  co  k««p  xh9  epi-n^  in  a 
rigid  cor>diitio»  smi    to  ©xs^jj^erut^  its  curv«,tu3'«;    Bh«  woro  tiile 
bp»c«  nt    Ui^     iia«  oi*  tto«  tiiai,   over  a  ■y'*a.r  w-l'tor  th«  aecid«nt,   and 
doctors  tt'fttiri^ii   thsit   tiiia  ctoiudi'i^ioci  9»b  j^ermst^ent;    oho  alto   sitf- 

»ea»   tajrougJieuit  her  uipe  ^^d  loi^s;   doet&ra  teotxiied  Uxat   thes* 
ecnditl&Ds  cculd  t-.aYe  reoalted  i'roaj   U\&  syiu»X  ix-jury  wiiioii  aJae 
suf/ered  ajud   tkat  iier  oofi<SitioQ  required  I'urticier  u.edic&I   lsx*. 
Wo  8o«  lio  rcaiBOft   to  uold   tUat   tfe*  yerdict  ift     ejteeBsiTO. 

The  Jwry  loujtid  tiiut  r,l£.i«.tlif  yr«ved  »11   t/i«  necoBBftsrjr 
ole^ente  es^titXio^  u«r  to  reeovor  djASi-agea,   arid  v«   camnot  say  its 
Tordict  la  i^oclfestly  agairAOt  t^ie  wi^igUt  oi    ike  e-ridfu^ee,      Xtiere 
vere  ne   reT^rslble  errcro  casiiaitteA  up©^   tis.e  triml,    ^^rid  a«  tiio 
JuigB^erkt  i»  fiot  exeeeeivo  it   le  airirMied, 

0*Coi:inor«  i*.    J.,   Ska4  JK-atoixott,   «'.,   oaja^ur. 


mi,  Brtft 


t^$MM  i        ,  .      ,      .xaaa^O'O 


39455 


BDWARD  P.    flOi'i'   et   al.  , 
Appell^ata 

TS, 


)H  CIRCUIT   COURT 
I  0/  COOK  COlffilY. 


L.    H,    HEYMASfi    et    al,»  ^        . 

Appellee..        ,       ,  ^9  5    I. A,     3  2^ 


MR.    JOSXICS  MATGHSTT  DILIVIRED  IHB  OPIJflOK  Of  THE   COURT. 

January  12,   1937,    plalntil'l'a   I'iled  their   complaint  in 
chancery  against  L.   H.   Heymann,  iielson  Morris,  ii^ax.  Blum  and 
Charles  S.   Brill,   as  memlaerB  oi'  a  eomiaittee  under  an  agreement 
dated  September  30,   1931,    for  the  protection  ef  certain  bond" 
holders,   and  the  Liberty  National  Baxik  oi  Chicago,     Joi.  amendment 
to   the  complaint  was  filed  January  15,   1937.      January  20th  the 
defendants  made  a  motion  under  section  45  ef  the  Civil  Practice 
Act   to   strike   the  complaint  and  dismiss   the  suit   for  reasons 
specifically  set  up  in  the  motion.      The  motion  was  granted,   the 
complaint  stricken  and  the  cause  dismissed;   plaintiffs  appeal. 

This  is  not  the  first  litigation  in  which  tiie  rights  of 
this  committee  have  been   challenged,    as  will   appear  from  a  perusal 
©1'  In  re  Petition  ef  William  L.   0«GonnellT    282  111.   App.   146; 
People  V.  West   Side  Trust  &  Savings  Bank.    280  111.   App.    308,   and 
the   same  cause  in   the  Supreme  court  in  362  111.   607.      Also  in 
ease  General  dumber  39892,   B.    J.  Dolan.   as  Succcasor  Trustee,    et^, 
V.  Ruben  Mo r en sky  et  al..   opinion  filed  April  11,   1938.      In  the 
last  named  case   this  court  decided  adversely  to  the   eoatention   of 
plaintiffs'  many  points  urged  on  this  appeal. 

The  avent/ents  of  the   complaint  are  that   the  West  Side  Trust 
&  Savings  Bank  was  an  Illinois  banking  institution  which  was  taken 
over  by  the  Auditor  of  Publio  Accounts  on  August  19,   1933;   it  wae 
found  to  be  Insolvent  and  William  L.   O'Connell  was  appointed 


IHAWdS 


THUOO   T1U0H|6  Ha-  "^T 


tr  ^<^\     T     ^    P  2  .a®®J:J>qQA 


-bnocf  niarf^'i-o  to  «oi*09*oTC(j  siU  lo'i    ,ICex   , w£  i3(li:;i,'J(j3a  ft9#flfc 

d" ft. -."b !.'£*> ::ii5   oA      »03*oi:iiy  'io  ^smS.  £aaQlA&''A  x;it19cfiiX  axt^  Jbns    ,91i»blod 

&tij   lUs)^  xrsiuasl      »V£6X  ,SI  ^jbjjiv^T^  l>dXll  8«v  .^£il«X%£ccoo  ojc[$  o& 

^'1084101  lo'i:  crxu8  9il:^   Balmaib   hem  ^alslcimoo  9di   o^ii^s  o^  ^sA 

...    ,£>»iigsT-H  aisv  aoiiom.  sjfT     *ci:oiioiB  oxi^   ai  tfu  #8a  ^XXsoitlodgs 

•  XAeqq«  B'l'tl^nijsXg   [bssstmslt  »8»«9  add-  gns  a82iQl7^e  ii-dnLaaioo 

to  etdTitt  •!»  ilbJtxfw  nl  aoitasiJlI  #8^1't  srf*  J«ff  »1  eJ: 

laauisq  «  asoi'i  TCssqqjB  XXiw  a«   ,6eau8XI«iio   nescf  ovjari  ssiJi.   uca   sXxli' 

',d^l   ,q,C{A    ,XXI  S8S    .XXaqnop'U   .J  KclIXlWJto,  aglcflj'sg  81   ql  'io 

fens   ,8t%   .qftA   •XXI  08S   ,;^asa  ®:s[ajty«8  ;g.  :t8xn;T  9&i^  Jbo'^'  .v  s>Xg.oe^ 

ai  osXA      .VOd   .XXI  SSS  ai  .tiuoo   BKioiquS  »di  ai  sau-eo  amaa  axW 

.qj-a    .99^auiX  ioea»oo«S  ««  ^aeXoCi:  «I    ,g   ,SCe«fC  "xacfmaH  X4st:«xi9S  s«jb8 
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receiver;    imon  his  (^e-ath  Charles  H.   Alters  wae  naiiied  afi  his   stic- 
ceseor  ?in(i    is  now  acting  as   such;    tuat   the  bank  had  been  engaged 
in  Bsaking  loans  by  means   ol*  bond   iesue-s   secured   by  different  parcel* 
of  real   estate  of  which  it  was  named   trustee   to   secure  payment  of 
the  bonds;    that  it   acted  as  the  paying  and  coileeting  agent,      Ihese 
properties   are   seven  in  number  and  the  predEises  are  particularly 
described. 

The  complaint   sets  up  certain   of  the  proTisionB  of  the 
trust  deeds conreying  the  property,    these  trust  deeds  being  in   the 
usual   form;    g,Ters  that  numeroue   default*  occurred   in   the  payment  of 
interest  and  principal;    tret  to  maintain  its  reputation  and  enable 
it   to  keep  the  confidence  of  the  bondholders,    the  bank  and   its  of- 
ficeriR   3-nd   director*  concealed  the  defaults  and   caehed   the  bonds  and 
coupons  when   they  w«re  presented  for  payiaent  at  maturity,   thereby 
leading  the   investors   to   believe   tiiat   everytning  was  well,    until 
about  Seotember  30,   1931,  when  it  organised  the  protective   coiunitte* 
under  the  deposit  agreement  dated  September  30,   1931,   a  true  copy 
of  which  plaintiffs  say  they  are  ready  to  produce  in   court,      Simul- 
taneously with   the  fonration   of  the   coaimittee   the  bank  and   its  offi- 
eers  and  directors   solicited  investors  to  deposit   their  bonds  with 
the  bank  ae  a  depositary,    addressing  to   the  bondholders  comsiunioa- 
tioBs.wliich  are  set  up   in   the  bill,  in   sutestane*   that  to  oroteot   the 
bondholders   the   trustee  had   taken  possession  of   the  property   and 
would,   if  possible,   purchase   titles  for  a  nominal   consideration; 
that  otherwise   the  foreclosure  proceedings  would  be  necessary  so 
that  the  properties  might  be  acquired   and  ultii  ately  reorganized; 
that   there  would  be  no    charge   to   the  bondholders  lor   the   services 
of  the  committee,   the  fees  of  its  attorney     or  the  services  of   tJae 
West  Side  Trust  &  Savings  Bank  of  Chicago   as  Depositary;    that   relying 
upon  these  representations  plaintiffs  and  others  deposijyed  some  of 
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th«ir  bonds  and  eertificates  of  deposit  were  issued   to   theic.      The 
namee  oi"  plaintifle,    the  names  ol  the  properties  azi'^    the   aaiount  of 
their   respective  inrestmentB     are   stated,    showing  plaintiffs  hold 
a  rerj  small   araount,    conparatively,    of  the   total  bonds  issued  and 
outstanding.      The  bill   says  that  plaintiffs  from  the  date  of  de- 
posit until  now  have   received  no   coffimuni cation     infoisiing  them  of 
progress  made;    that  when  the  bank  closed   the   cGianittee  abandoned 
it&  office  and  plaintiffs  ooald  eomzuunleate  with  the  coimaittee 
only  by  mail;    that  the  depositors  have  not   received  anything  on 
aeeount  of  interest  or  pcincipal ,  nor  received  any  information  ae 
to  any  plan  of  reorganisation,  but  "were  entirely  kept  in  the  dark 
as  to  the  activities  of  the  Cocimittee  and  its   acts  and  doings." 
Xhe  coaiplaint   then   sets  up   the  result  of  an  investigation  of  tne 
records  in  the  office  of  the  Eecorder  of  I>eeds  as  to   the  progress 
©f  the  various  foreclosures  begun,    etc.      The  complaint   says  plain- 
tiffs have  now  discovered  that   the  parcels  of  real   estate  were  ac- 
quired by  the   committee  witn   funds  advanced  by  tne  bank  upon  notes 
given  by  the  committee  in   Its   representative  capacity,    "and  that 
the  meiflberB  of  the  Bondholders'   Coiaffiittee  are  the  secret  benefi- 
cial owners  of  the  properties  which  are  ©f  record  in    the  name  of 
the  Liberty  Kational  Bank,    as  Trustee,    and  that  funds  derived  from 
the  income  of  the  property  were  used  to  reimburse  the  Cemmittee  and 
the    'Bank'   for  part  of   the  moneys  advanced."     The   complaint   states 
that  no   steps  to  I'eorgax  Ise  have  been  taicen  as  to   these  properties 
which  rctuain  of  record  in  the  name  of  the  Liberty  iiational  Bank, 
and  the  bondholders  have  not  received  anything  on  account  of  their 
investjaents.     Plaintiffs  also   say  they  have  discovered  - 

"(a)   That  the  persons  who  neld  themselves  out  as   tij*  protectors  of 

the  bcndUolders   ana  who    solicited   tne/<i  to   deoosit   the  bocdB  on    the 
representations  that  the  Committee  was  lormed   'to  protect   the  in- 
terest   of   tlie  bondholders'    eor.cealed   the    real   purpoee  of   its  f-.TTna- 
tion.     While  it  was  ostensibly  held  out   that  the  Ooiioaittee  wais  or- 
ganized  i'or  the   Bole  protect  ion   cf  the   investore,    it   ^^^as,    in  fact, 
organized  for  the  protection  of   the    'Bank'   wherein   said  1..   M, 
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Heymann ,   and  lielson  Morri*  were  itg  principal  stocklaolders,  olTi-* 
cers  and   director*,    arid  financially  interested   in   saving  its  in- 
vestments  in   the   del>>ulted  bonds   arid  coupons. 

("b)    It  was  Icnowti   to   the  organizers  of  the  Committee  and  to 
the    'Baxik'   and   its   olTicers   and    .UrectorB   that  large  Ijloois  of   de- 
faulted bonds   and    cpupono  were   owied  hy  the    'Eajnk'  which  rere  ty 
laif  subordinated  because  ol'  the  advanceiuent  of  the  money  on  the 
defaulted   bonds  and   coupons  ifithout  notice,    snd   that  beceuEC  of   the 
concealment   of  the  i;tat€rial  facto,   it  was  their  legal   duty  to 
subordinate    sai^e. 

(c)  It   was   also  known   to    theiii  that   in  many  inataneee   the 
'Barik'  wronfefully  applied   the   incoiue  of   the  properties   to   reiraburse 
itself   for   funds  advaiaced  on  defaulted  bonds  and   coupons. 

(d)  Since  the   creation   of   the  coii-juittee  iuany  foreclosures 
were  instituted,  wnicn  resulted  in  placing  on  a  parity  subordinated 
bonds  of  the    'Bank'  with  the  other  bonds  deposited,   vituout  notice 
or  knowledge   to  the  depositors.      In  otner  instaiices  foreclosure 
sales  were  held  where   the   oroperty  was   sold  yielding  les.^   than   ten 
cents  on    the   dollar,    and  both  the  non-depositors  and  the   depositor* 
were  defrauded  out   of   their  investments,    and   in  no   case  did    the 
Couiu^ittee  xiotify   the  bondholders   in   due   tii.e   to  protect   their 
interests," 

"That  by  reason  of  the  loalfeaeance  and  laisfeasatice  oa    the 
eommittee  with  reference  to  its   trust   duties  and  obligations  the 
members   of  the  committee  are  disqualified  and  liable  for   their 
acts   and  duties," 

Tlie  complaint   also   charges   the  Deposit  Agreement  was  wholly 
void  (because  of  various  matters  hitherto   considered  in   the  ikorenaky 
case)    and  charges  that  the  appointment  of  B.    J.   Dolan  as   successor 
trustee  was   illegal  and  void  because   the  deposit   agree^ient  was  void. 
As  a  matter  of  fact,    it  was  conceded   in  the  Mo  r  en  sky  case  (In  which, 
counsel   for  Plaintiff  there  represent  plaintiffs  here)    that  Dolan 
is  dead  and   that  E.   R,  Burnett  has  been  named  as  successor  trustee. 
The   complaint   asks   tiiat   the   title   acquired  by  the  Liberty  J^iational 
Bank  be  declared  to  be  in  trust  for  the  benefit  of  the  boldiioldersj 
that   receivers  be  appointed  to    take   ciiarge  of   the  trust    estate   and 
of  all  property  in   the  possession  of    the  eommittee;    that   this  receiver 
manage  and   operate   the  premises,    etc.;    that   the   deposit   agreement 
be   declared  void,    end,    in   the  alternative,    if   it   is   declared  valid, 
the  members   of  the   committee  be  disqualified   and  ratoved  and  coj.pe- 
t«nt  persons  appointed  by  the   court  until   such   time  as  the  depositors 
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theicselveB   select   otbers.     Plaintiffs   file   the   coaiplaint   in  behalf 
of  themeelTes  and.  all   other  bcndholdcra,   and.  ask  that  tne   court 
ffisy  provide   for  the  payment  of  exaenees  incurred  by  plaintiffs  for 
the  protection  of   the   entire  trust   estate. 

As   already  stated,   many  of   the   queations   raised  unon  this 
appeal  have   already  befn   decided   contr&ry  to    the   contentions  of 
the  plaintiff     in   the  Moreneky   caee.      The  motion   to   rlismiBB  admits 
to  "be  true   all   the  facts  rhieh  are  well  pleaded,   lut   in  paaelEg  on 
the  motion    the  pleadings   are   to  be   construed  most   strongly  arslrist 
the  pleader.      The  complaint  attempts  to   charge  fraud  but  only  "by 
way  of  vague  allegation.      If  w©  eliminate  the   conclusions  of  the 
pleader  there  is  practically  nothing  left  to   th«  complaint,      '/fe 
have  read  the  ecmplaint  not  only  as  it  appears  in  the  abstract  but 
also   in   the  record.      Stripped  of  bare  conclusions  it   fails   to    .;.,ive 
any  information  which  would  Justify  a  decree  as  prayed.      In  an 
indefinite  way  this  bill   charges  dereliction  on   the  part  of  the 
West  Side  Trust  and   Sayings  Bank,   but   that  Bank  is  not  a  party  to 
this  proceeding.     Vague  and  general   charges  are  made  against  the 
cOHonittee  as  a  whole  -s^ithout   specifications   of  personal  wron{-.,dcing. 
The  complaint   can    serve  no  useful  rturTJOse.    Its   pffect    is   to   cloud 
the   title  of  these  various  tracts   of  land   described   in    the   complaint, 
obstruct  the  pending  foreclosure  proceedings,    and  delay  rather  than 
expedite  the  proceedings  by  whic?i   the  bondholders  may  ultimately 
realize   some  part   of   the  amount    iue   on    their  bonds.      Plaintiffs   say 
the   eoinplaint   is   "full   of   equity."      On   the   contrsiry,   we   find   there 
is  no   equity  in  it.        The  decree   is  therefore  affirmed, 
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AT   A  TERlvi  OF   THE  APPELLATE   COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  1st  day  of  February,  in 
the  year  qf   our  Lord  one  thousand  nine  hundred  and  thirty- eight , 
within  and  for  the  Second  District  of  the  State  of  Illinois; 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  V.'OLFE,  Justice 
Hon.  BLAINE  MJFFMAN,  Justice^  ^  _ 

2 9  F5  T  A    ^i 

JUSTUS  L.  JO:-'NSON,  Clerk     ^^  'W    kJ     A.»t^®     <w  ^ 
flAL?r_  H.  DESPER,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  tc-wit:  On   FEB  I  5  i^'^B 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  vi^ords  and  figures  follov^ring,  to-vfit; 
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IN  THE  ;\PP53LLATE  COUST  OF  ILLINOIS, 
SECOND   DISTRICT 
OCTOBER  TERM,  A.  D.  1937. 


Frank  Kaduenz, 


vs. 


Appellee 


J,   F.   Ivelley,   doing  business 
under  the  naxrie   and  style  of 
J,  F,   Kelley  Motor  Sales, 

Appellant. 


»-*-«gpeal  pcom.  Circuit  Court 
V     Kajrfe  County. 


HUFFr/lAN  -  J. 

This  was  an  action  by  appellee  against  appellant  and  one  Hillis 
Barber,  his  alleged  agent  and  servant,  for  personal  injuries  arising 
from  a  collision  of  an  automobile  in  which  appellee  was  riding,  with 
one  driven  by  the  said  Barber.  Appellant  filed  pleas  denying  agency, 
and,  that  Barber  was  not  acting  within  the  scope  of  his  employment 
at  the  time  of  the  accident.  The  jury  returned  a  verdict  for  ^3000 
in  favor  of  appellee,  and  against  both  defendants.   Judgment  was 
entered  thereon.  The  defendant  Kelley  prosecutes  this  appeal. 

The  only  contention  raised  by  appellant  is  s  the  sufficiency 
of  the  evidence  tending  to  prove  the  relationship  of  master  and 
servant,  or  principal  and  agent,  as  between  him  and  the  defendant 
Barber.  Appellant  had  been  engaged  in  the  automobile  business  in 
the  city  of  Aurora  for  fourteen  years  prior  to  the  time  of  trial. 
He  employed  various  salesmen.  At  the  time  of  the  accident,  the  co- 
defendant  Barber  was  in  his  employ  as  a  salesman,  as  well  as  some 
five  or  six  other  salesmen.  The  evidence  with  respect  to  the  question 
involved  in  this  appeal  is  brief  and  not  in  dispute.  It  consists 
of  the  testimony  of  Barber,  who  was  first  called  by  the  plaintiff 
under  See.  60  of  the  Practice  Act,  and  later  of  his  testimony  and 
that  of  Mr.  Kelley,  as  defendants.  It  appears  that  Barber  was 
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glvlng  a  considerable' portion  of  his  time  and  attention  to  the 

sale  of  used  cars,  and  that  in  the  furtherance  of  this  work  he 
made  arrangements  with  parties  operating  a  filling  station  at 
Geneva,  Illinois,  to  park  used  cars  on  a  lot  adjacent  to  such 
filling  stationl  Geneva  is  ten  miles  from  aurora.   During  the 
month  of  May,  1936,  Barber  devoted  most  of  his  time  to  the  sale 
of  cars  in  and  about  Geneva.  He  used  one  of  appellant's  cars 
in  going  to  and  from  his  home  in  Aurora  to  Geneva.  This  work 
was  car:i^d  on  under  the  direction  of  appellant.  The  price  of 
the  used  oars  was  fized  by  appellant,  as  well  as  the  method  of 
pasnnent  therefor,  and  also  any  allowance  for  another  car  that 
might  be  taken  in  on  a  sale.   The  accident  in  question  happened 
on  the  morning  of  May  10,  1936,  which  was  on  Sunday.  Barber  was 
in  the  act  of  taking  a  car  from  his  home  to  appellant's  garage 
for  the  purpose  of  exchanging  it  for  another  one  which  he  intended 
to  take  to  Geneva,  in  connection  with  the  work  he  was  doing  there. 

It  is  urged  by  appellant  that  he  had  given  garber  no  in- 
structions for  this  particular  Sunday.  However,  the  evidence 
of  appellant  as  well  as  that  of  Barber,  discloses  that  it  was  not 
the  custom  of  appellant  to  give  Barber  any  instructions  as  sales- 
man, but  left  his  activities  along  this  line  up  to  him.  It  further 
shows  that  appellant  knew  it  was  the  habit  and  custom  of  Barber 
and  his  other  salesmen  to  make  demonstrations  of  cars  on  Sunday 
the  same  as  on  any  other  day.  The  sole  purpose  of  the  employment 
of  Barber  was  for  the  seeking  out  of  prospects,  demonstrating 
automobiles  to  such  prospects,  and  making  sales  thereof.  It 
appears,  as  above  stated,  that  Barber  was  devoting  his  attention 
to  the  sale  of  used  cars  in  and  about  Geneva,  as  appellant's 
salesman  and  representative.   Such  work  of  necessity  involved  the 
act  of  taking  appellant's  cars  from  Aurora  to  Geneva  where  they 
v;ere  to  be  stored  on  the  lot  in  question  and  where  appellant  knew 
Barber  was  making  demonstrations  and  endeavoring  to  make  sale 
and  disposition  thereof. 
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The  evidence  discloses  that  Barber  had  no  definite  hoxirs 
of  work,  and  in  conducting  the  sale  of  used  oars  for  appellant 
in  Geneva,  he  devoted  his  time  thereto  on  Sunday  as  well  as  on 
any  other  day;  that  he  took  such  cars  from  appellant's  place 
of  business  in  Aurora  to  the  lot  in  G-eneva,  as  he  saw  fit,  and 
at  such  times  as  he  chose;  and  that  appellsint  knew  this. 
Barber  states  that  his  purpose  in  taking  the  car  in  :;uestion  to 
the  garage  to  exchange  it  for  another  one,  was  in  order  that  he 
might  make  a  demonstration  of  the  other  car  at  Geneva.   It 
appears  from  the  evidence  that  his  acts  on  the  morning  in  question 
were  no  different  from  those  which  were  usual  and  customary  to 
his  emplojrment ,  and  that  appellant  was  conversant  therewith. 

Under  the  above  circumstances,  the  verdict  of  the  jury 
finding  that  Barber  was  acting  within  the  scope  of  his  employ- 
ment at  the  time  of  the  accident,  was  not  contrary  to  the 
weight  of  the  evidence.  The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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STATE   OP   ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  Ij.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  MHiereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

. in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


ClerJc  of  the  Appellate  Court 

(73815— 5M— 3-32) 
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AT  A  TERI;I  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottav.-a,  on  Tuesday,  the  1st  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  th irty- eight , 
Vifithin  and  for  the  Second  District  of  the  State  of  Illinois; 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  V.'OLFE,  Justice 
Hon.  BLAINE  I-UFFwiAN,  Justice 
JUSTUS  L.  JO:-NSON,  Clerk 
RALPr:  H.  DESPER,  Sheriff 
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BE    IT  REMELiBERED,    that    afterv-ards,    tc-wit :    On      MAR  3  1  1938 
the   Opinion   of    the    Court   was    filed    in   the   Clerk's    Office   of    said 
Court,    in   the   words    and  figures    following,    to-wit: 


Gen.  No.  9279  iigenda  No.  11 

In  the  Appellate  Court  of  Illinois 
Second  District 
February  Term,  A.D.  1938 

City  of  Sterling, 

Appellee,  j       t         i  ■^  s       \ 

j.p/eal^^"dfe  theN^c|iit  Court 

■vs.  i      I     f    '^  "*""~n 

of  \hiteside  Coii^ty 
ffranJc  Berry, 

Appellant , 

DOVE,  P.  J. 

This  suit  originated  before  a  Justice  of  the  Peace  on 
September  11,  1936  and  was  brought  by  the  City  of  Sterling  against 
Frank  Berry  to  recover  a  penalty  under  a  city  oi^dinance  for  a 
failure  upon  Berry's  part  to  register  his  dog  and  pay  a  license 
or  tax  therefor.  The  case  was  thereafter  appealed  to  the  city 
court  of  Sterling,  where  a  jury  was  waived  and  the  cause  submitted 
to  the  court  for  determination,  resulting  in  a  judgment  in  favor  of 
the  city  and  against  the  defendant  for  O3»00  and  costs.   From  that 
judgment  Berry  appealed  to  the  Supreme  Court  upon  the  ground  that 
the  validity  of  a  municipal  ordinance  v;as  involved.  The  Supreme 
Court  found,  upon  an  examination  of  the  record,  that  the  constitu- 
tional questions  raised  have  been  disposed  of  and  that  the  other 
questions  in  the  case  present  no  ground  of  jurisdiction  for  that 
court  and  ordered  the  cause  transferred  to  this  court. 

It  appears  from  the  record  that  at  least  since  1927  there 
was  in  effect  in  the  City  of  Sterling  an  ordinance  prohibiting  any 
person  to  keep  within  the  corporate  limits  of  the  city  any  dog  unless 
the  dog  is  registered  and  the  registration  tax  paid  as  provided  by 
the  ordinance.  Section  two  of  this  ordinance  made  it  the  duty  of 
all  persons  owning  dogs  or  keeping  dogs  in  the  city  to  cause  such 
dogs  to  be  registered  by  name  and  description  in  the  office  of  the 
Chiefi  of  Police  of  the  city  and  to  pay,  prior  to  the  15th  of  June 
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in  each  launicipal  year  a  tax  of  tS.OO  for  every  male  dog  and  to 
obtain  from  said  Chief  of  Police  8.nd  attach  to  the  dog,  a  metalic 
check  which  the  ordinance  required  the  Chief  of  Police  to  furnish. 
Section  4  of  this  ordinance  made  it  the  duty  of  the  Chief  of  Police 
to  pay  to  the  City  Clerk  at  the  end  of  each  month  the  doe  tax  which 
he  received,  Section  9  of  the  same   ordinance  provided  a  penalty  of 
not  less  than  -^3.00  and  not  more  than  |50.00  for  anyone  who  violated 
or  failed  to  comply  with  the  provisions  of  the  ordinance.   On  January 
33,  1933  the  city  passed  another  ordinance  designated  in  this  record 
as  Ordinance  IIo.  617,  This  ordinance  specifically  amended  Section 
two  of  the  original  ordinance  by  reducing  the  tax  from  .,,2.00  as  pro- 
vided by  the  original  ordinance  to  ,1.00.  It  was  stipulated  that 
t  e  ordinance  passed  by  the  cit,,  council  on  January  23,  :).933  has 
not  been  published  as  provided  by  the  statute.   The  record  further 
discloses  that  there  was  also  in  effect  in  said  city  and  had  been 
since  19S7  another  ordinance  which  provided  that  v\fcenever  an  ordi- 
nance shall  be  repealed  or  modified  by  a  subsequent  ordinance,  the 
ordinance  or  part  of  the  ordinance  thus  repealed  or  modified,  shall 
continue  in  force  until  the  repealing  or  modifying  ordinance  shall 
take  effect  by  due  publication,  or  otherv/ise,  \inless  therein  other- 
wise expressly  provided.   It  was  also  further  stipulated  that  during 
the  municipal  year  beginning  May  1,  1936,  and  ending  May  1,  1937, 
appellant  resided  within  the  city  ISunits  of  the  City  of  Sterling 
and  kept  a  male  dog  and  did  not  pay  any  registration  tax  for  that 
year.  Subject  however,  to  the  objection  of  counsel  for  appellee 
that  such  fact  was  iiajaterial,  incompetent  and  not  germane  to  any 
issue  in  this  proceeding,  it  was  stipulated  that  on  April  8,  1936, 
appellant  did  pay  to  Vhiteside  County  fl.OO  tax  on  his  dog  for  the 
calendar  year  1936. 

In  Paxton  v.  Fitzsimmons,  253  111.  355,  it  was  held  that  the 
statute,  (Sec.  65.79,  Chap.  24,  111.  Rev.  St.)  granting  power  to 
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oltles  to  regulate  tu.e  running  at  large  of  and  to  impose  a  tax 
upon  dogs,  autiiorizeiEf  the  city  to  impose,  under  the  exercise  of 
its  police  power,  a  license  fee  on  dogs.   Counsel  for  appellant 
insist  that  that  decision  is  not  a  correct  interpretation  of  the 
statute  and  is  not  in  harmony  vvith  the  constitution.  Counsel 
further  state  that  they  are  making  points  in  their  argument  in 
this  case  Yvhioh  were  not  called  to  the  attention  of  the  Supreme 
Court  in  the  Paxton  case  and  that  therefore  they  are  entitled  to 
a  different  ruling  with  respect  to  the  validity  of  the  ordinance 
involved  in  this  proceeding  than  was  made  in  the  case  of  the 
Paxton  ordinance.  Vie   have  read  and  considered  the  arguments  made 
but  in  our  opinion  the  Paxton  case  is  decisive  of  the  questions 
presented  by  this  record  and  the  only  judgment  which  the  trial 
court  could  have  rendered  based  upon  that  authority  was  the  Judg- 
ment that  was  re.^dered. 

Counsel  for  appellant  concede  that  all  the  provisions  of 
Ordinance  517  hereinafter  set  out  are  not  in  effect  because  they 
amended  a  penaSi  ordinance  and  therefore  required  publication  but 
counsel  insists  that  the  repealing  portion  of  this  amending  ordi- 
nance is  separable  from  the  rest  of  the  ordinance  and  that  this 
portion  was  not  penal  in  character  and  therefor  did  not  require 
publication  and  did  go  into  effect  and  the  original  ordinance  was 
by  the  repealing  portion  or  drdinance  617  fully  repealed.  The 
ordinance  passed  by  the  City  Council  on  January  33,  19o3  as  ab- 
stracted is  as  follows: 

"That  Section  S  of  Chapter  9  of  the  Revised  Ordinances 
of  the  City  of  Sterling,  pertaining  to  the  registration 
of  dogs  be  amended  to  read  and  is  hereby  amended  in 
words  and  figiires  as  follows: 

It  shall  be  the  duty  of  all  persons  v.'ho  shall  own, 
have»  harbor  or  keep,  in  this  city,  as  mentioned  in 
Section  1  hereof,  any  dog,  in  each  municipal  year,  and 
prior  to  the  fifteenth  day  of  June  in  each  year  to  cause 
such  dog  to  be  registered  by  its  na'  e  if  it  has  any  and 
its  general  description,  in  the  office  of  the  Chief  of 
Police  in  a  register  to  be  kept  by  him  for  such  purpose, 
and  to  pay  to  the  Chief  of  Police  the  tax  of  one  dollar 
for  every  male  dog,  or  sterilized  female  dog,  and  three  • 
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dollars  for  every  unsterilized  female  dog,  and  also  ob- 
tain from  said  Cliisf  of  lolice  and  attach  to  every  dog, 
the  metallic  check  hereinafter  required  to  be  furnished 
by  him. 

All  ordinances  or  parts  of  ordinances  in  conflict 
herewith  are  hereby  repealed." 

What  appellee  sought  to  accomplish  by  this  amendment  was 
to  reduce  the  license  fee  provided  for  in  its  original  ordinance 
and  the  addition  of  the  repealing  clause  added  nothing  because 
all  prior  ordinances  in  conflict  with  the  new  provisions  would 
be  repealed  by  implication.  There  was,  however,  no  ordinance 
in  conflict  with  its  provisions  unless  the  provisions  of  Ordi- 
nance 617  became  effective  and  so  long  as  the  air.ending  ordinance 
did  not  go  into  effect,  there  v as  nothing  in  conflict  with  it 
and  therefore  nothing  was  repealed.   Ordinance  617  is  not  separ- 
able but  must  be  treated  as  an  entirety.   It  never  became 
effective  and  the  original  ordinance  under  which  this  proceeding 
vjas  based  remained  unaffected  by  its  passage. 

We  have  considered  the  other  questions  raised  and  argued 
by  counsel  for  appellfant  attacking  the  validity  of  the  original 
ordinance  and  in  our  opinion  they  are  vathout  merit.   The  judg- 
ment will  therefore  be  affirmed. 

Judgment  Affirmed, 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  herebj' 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Conrt  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thiitv- 


CJerl-  of  the  Appellate  Court 

(73S15— SM— 3-32)  , 
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AT  A  TERI-';  OF  TKE  APPELLAT3  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  3rd  day  of  May,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FR/mKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  Q.  \*OLFE,  Justice 
Hon.  BLAINE  HUFFIvLAf! ,  Justice 
JUSTUS  L.  JOI-IKfSON,  Clerk 
RALPH  H.  DESPER,  Sheriff 
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BE   IT   RmaiBERED,    that    afterwards,    to-wit:    On    JUN  U^  '-^"^^ 
additional  '  ^^ 

the/Opinion  of    the  Court   was   filed  in   the   Clerk^s    Office    of   said 
Court,    in   the  words   and  figures    following,    viz: 
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iKfpn^l  tv(>&  tb®  Circuit 
Coturt  of  iiUiteslde  County. 


It.  in  iasiated  by  oounael  for  app^llaat  in  the^lr  petition  for 
r®h«srlng  that  ftspp^llant  la  p3roa»cut«A  for  tt  failurs  to  nay  t^e  tax 
iKposefi  \)7  Orfiiaanc®  No,  fil?,  tliat  this  court  h9l4  Onlln«ma©  no.  617 
xievQi*  beeasie  effeotivQ  and  that  a  great  injustice  tie«  b»«.';  i'ionfl 
appellant  by  aubjeoting  hlra  to  a  peaalty  for  f&ilur»  to  ooaply  with 
801  Ordlnaaoe  not  in  effect  at  th«  tliae  the  proaeeutlon  was  Instituted, 

fla®  r«o©rd  dlaoloaea  th«t  In  eossplianee  with  «  domersa  of  tha 
dafondrant  a  bill  of  particulars  waa  filed  In  th«  City  Court  after  tlae 
appeal  Iwa  baen  perfected  to  tlmt  (»>urt.     This  bill  pt  particulars 
ffltatftd  miion^  Other  thinga  that  this  action  was  brought  by  the  City 
to  r«oovor  from  tbd  defondant  the  penalty  provided  by  ordinance  for 
failure  to  register  a  dog  and  pay  tl\e  registration  tax  thereon,  as 
i^etjuirttd  by  Oixapter  9  of  tbe  I'tevlaed  Ordins-noes,  and  Ordinance  t'usber 
617  of  said  Olty,  tbat  tije  penalty  provided  la  not  lees  than  |S,00 
or  more  than  150.00:  that  Ordinance  So,  617  waa  paaaed  ^anuaxy  35, 
1933,  and  Has  not  b©«n  publlaJied.     Upon  the  hearing  It  w&«  stipulated 
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that  in  1927  the  City  p«bli»fe«d  its  book  of  Ii:©?ia9d  Ordiii&jniosa, 
wliloh  w©r«  pufe2-l©hea  pursuaat  to  nn  ordinane©  passsd  on  0»t©to«r  10, 
1927,  that  Chapter  nln©  was  included  in  that  book  and  Is  an  ©rdlnanoe 
eatitled  "Dogs".     Vpon  tii©  heariag,  th«  City  offer®*  la  ^sirliaaaoe  a 
oertifiod  oG^y  of  tliat  ordinate®,   b^io/;:  saifl  Cb.apt®r  Win®.     Coimsel 
for  ciofep.daiat  objeotod  to  its  «ito.l3eion  upon  th®  ground  that  Seetion 
2  of  thoit  ordlnanod  %fais  i»ap@aled  hf  ordinance  >7umber  617.     >  e  held 
thsit  ordia&noe  Mo.  617  n^ver  b«eaai«  effective,  that  th»  prior  ordinance 
reraalned  in  foroe  and  from  th«  bill  of  particulars  it  appears  thet 
defendant  was  pro»8out»d  und«r  the  proTlsions  of  the  ordinano®  whioh 
v/e  held  in  sf foot  at  the  time  the  prosooution  w&b  institat«d. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the/^mion  ol'ftie^aid  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this 14  th day  of 

"m^® in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- eight 


Clerh  of  the  Appellate  Court 

(73815— 5M^3-32)  , 
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AT  A  TERI.i  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottav..'a,  on  Tuesday,  the  1st  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  th irty- eight , 
vifithin  and  for  the  Second  District  of  the  State  of  Illinois; 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  T.'OLFE,  Justice 
Hon.  BLAINE  I-UFFMAN,  Justice 
JUSTUS  L.  JO/NSON,  Clerk 
RALPx-:  H.  DESPER,  Sheriff 
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BE  IT  REMELiBERED,  that  aftervards,  tc-v/it :  On   IMAR  3  1  ;:38 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  Vifords  and  figures  following,  to-wit: 
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Agenda  No.  1 


om  1316  Circuit  Cour1 
1  County 


In  the  Appellate  Court  cy 
Second  Dis 
October  T^m, 

Dixie  Dairy  Company, 

Appellant, 
vs. 
Henry  Schultz, 

Appellee , 

WOLFE-J . 

The  Dixie  Dairy  Company,  the  plaintiff  in  this  cause,  is 
an  Illinois  Corporation  engaged  in  the  sale  of  milk  etc.  ,  at 
Beecher,  Illinois  and  adjacent  oonmunities.  Its  President  and 
General  Manager  is  C.  B.  Eskilson.  The  Dixie  Dairy  Company  em- 
ployed the  defendant,  Henry  -.Schultz,  in  the  year  1922,  to  work 
for  them  in  their  Beecher  plaht.  Henry  Schultz,  continued  to 
work  for  the  dairy  company.  In  1925  the  business  of  the  company 
expanded  and  I'r.  Eskilson  called  a  meeting  of  the  employees, 
attended  by  Mr.  Schultz  and  others,  and  explained  to  them  that 
all  employees  were  requested  to  buy  stock  in  the  company  and 
they  might  pay  for  said  stock  with  notes  to  be  paid  out  of  the 
wages  of  the  employees.   The  plaintiff  had  made  arrangements  with 
the  First  State  Bank  of  Beecher  to  handle  these  notes.   The  cor- 
poration would  immediately  get  the  purchase  price  of  the  stock 
and  the  beink  would  carry  the  notes  with  the  stock  as  collateral. 
The  notes  woula  be  gradually  retired  by  monthly  payments. 

The  Dixie  Dairy  Company  agreed  with  the  bank  that  it  would 
stand  back  of  these  notes  and  repurchase  theni  from  the  bank  in  the 
event  of  the  employee's  default.  Under  these  arrangements  Schultz 
and  the  others  bought  stock  and  Schultz  gave  his  note  for  .;;  1,000.00 
in  payment  of  the  same.  Later  Henry  Schultz  sold  Jiis  stock  to  one 
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Jergen  Anderson.  The  Dixie  Dairy  Company  had  no  notice  of  this 
sale  until  it  was  necessary  to  record  the  transfer  of  this  stock 
on  the  books  of  the  company,   ,/hen  the  company  found  that  Mr. 
Schult^had  sold  his  stock,  Mr.  Sskilson  again  requested  Mr.  Schultz 
to  become  a  stockholder,  and  he  purchased  anot  er  thousand  dollars' 
worth  of  stock  upon  the  same  terms  and  arrangements  as  the  first 
purchase.   On  tie  second  purchase  of  stock  Schultz  paid  approximate- 
ly OlOO»00,  ajid  then  his  employment  was  terminated  with  the  company 
and  Sskilson  personally  took  the  stock  off  his  hands  and  pave  him 
his  personal  check  for  the  payments  which  Schultz  had  made  on  the 
note  through  salary  deductions. 

In  September,  1930,  Schultz  again  sought  employment  with  the 
company,  and  SBkilson  told  him  of  the  stock  arrangement  for  the 
employees,  namely,  that  if  he  worked  for  the  company  he  would  be 
expected  to  take  a  thousand  dollars  worth  of  stock,  as  he  had 
done  on  the  previous  occasions.  V/ithin  a  short  time  ten  shares 
of  the  capital  stock  and  a  note  for  vl>OOO.0G  were  presented  to 
Mr.  Schultz.  The  note  vms   signed  by  Schultz  and  taken  by  the 
company  to  the  First  State  Bank  of  Beecher,  and  the  ban^ advanced 
the  money  on  the  note.   As  Schultz  continued  to  work  for  the  com- 
pany, deductions  were  made  from  his  vvages  twice  each  month,  and 
applied  on  the  note.   The  note  was  due  one  year  after  date.   At 
the  end  of  the  year,  Schultz 's  attention  was  called  to  this  fact 
and  he  gave  a  new  note  for  >ai725.00,  and  his  old  note  was  surrender- 
ed to  him.   This  transaction  took  place  at  the  First  State  Bank 
of  Beecher.   After  the  new  note  was  made,  Schultz  continued  his 
employment,  and  !(j98.00  more  was  paid  on  the  principal  of  the  note. 
At  this  time  he  was  discharged  by  the  plaintiff,  and  Schultz 
thereupon  ceased  making  payments  on  the  note,  and  the  bank,  under 
a  former  arrangement,  called  upon  the  plaintiff  corporation  to 
take  the  note  off  its  hands.   This  was  done,  and  the  D  Ixie  Dairy 
Company  purchased  the  note  from  the  bank  for  its  face  value  less 
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the  credited  payments.  This  balance  of  $-626.00  v^as  paid  by  the 
plaintiff  to  the  bank,  and  the  note  and  stock  were  delivered  to 
the  Dixie  Dairy  Company. 

In  December,  1931,  Mr.  Schultz  brought  suit  against  Mr. 
Eskilson  individually,  claiming  that  Eskilson  had  promised  to 
pay  him  any  monies  deducted  from  h|s  waAes  for  the  purchasing 
of  the  stock.  Mr.  Eskilson  denied  any  such  arrangement  and  denied 
liability,  but  judgment  was  entered  against  Eskilson  and  in  favor 
of  Schultz  for  $490.00.  At  the  January  term  of  the  Circuit  Court 
the  Dixie  Dairy  Company  entered  suit  against  Mr.  Schultz,  and  took 
a  judgment  by  confession  upon  said  note  in  the  amount  of  ^935.08. 
This  represents  $626.00  principal,  §151.05  interest,  and  ;vl50.00 
for  attorneys'  fee.  At  the  March  term  of  court,  of  the  same  year, 
Schultz  appeared  and  asked  that  the  judgment  be  set  aside  and  leave 
given  him  to  plead  and  set  forth  his  defense  to  the  action.  He 
filed  affidavits  in  support  of  his  motion.  The  court  sustained 
the  motion  and  granted  him  leave  to  file  his  pleas,  which  he  did. 
The  cause  was  heard  before  the  court  without  a  jury.  The  court 
found  for  the  defendant,  and  dismissed  the  suit  at  the  plaintiff's 
cost.  It  is  from  this  judgment  that  the  original  plaintiff  has 
brought  the  suit  to  this  court  for  review. 

It  is  insisted  by  the  appellant  that  the  affidavit  in  support 
of  appellee's  motion  to  vacate  the  judgment  and  for  leave  to  plead, 
does  not  set  forth  facts  with  sufficient  certainty  to  authorize 
the  court  to  open  up  the  judgment  and  give  the  defendant  leave  to 
present  his  defense.   The  appellee  has  not  seen  fit  to  ans^.ver  thte 
appellant's  argument  in  this  assignment  of  error.  Ive  are  inclined 
to  think  there  is  some  merit  in  the  appellant's  contention,  but 
we  have  decided  to  take  the  case  on  the  merits  and  not  pass  on 
the  sufficiency  of  the  affidavit. 

The  suit  in  question  is  between  the  Dixie  Dairy  Company,  an 
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Illinois  corporation,  against  Eenry  Scliultz.   v.hen  Eskilson  called 
a  meeting  of  the  employees  and  told  them  tlie  policy  of  the  company, 
lie  was  acting  as  a  representative  of  the  Dixie  Dairy  Company,  and 
not  in  an  individual  capacity.  Vvhat  Mr.  Eskilson  may  have  done  at 
previous  ti^es  in  redeeming  the  stock  for  ochultz  has  no  bearing 
upon  the  merits  of  this  case.   Schult:C  knevv  that  the  com|)any  re- 
quired all  employees  to  subscribe  for  stock,  for  he  had  done  so 
on  two  previous  ocaasions.   Vv'hether  Mr.  Eskilson,  as  an  individual, 
had  promised  to  reimburse  Schultz  for  the  money  he  had  expended 
for  the  purchasing  of  stock,  which  had  been  deducted  from  his  salary 
and  applied  on  t^e  purchase  price  of  t  e  stock,  is  imm  terial  to 
the  issues  in  the  case,  as  the  Dixie  Dairy  Company  is  the  owner  of 
the  note  and  is  sueing  in  its  corporate  capacity, 

A  great  deal  has  been  said  about  the  equities  of  the  case. 
This  cannot  be  considered  because  this  is  not  an  j^pxiitj   case,  but 
a  suit  at  law  on  a  promissory  note.   It  is  our  conclusion  that  tjie 
defense  set  forth  in  the  affidavit  and  in  the  proof  is  not  si^fficient 
to  overcome  the  rights  of  the  plaintiff  tind  that  the  trial  court 
erred  in  setting  aside  the  judgment  and  dismissing  the  suit. 

The  judgment  of  the  Circuit  Court  of  ',111  County  is  hereby 
reversed  and  the  cause  remanded  to  said  Court,  with  directions  to 
dismiss  the  order  to  open  the  judgment,  and  to  enter  an  order  to 
the  effect  that  the  judgment  originally  entered  by  concession 
should  stand  in  full  force  and  effect. 

Reversed  and  remanded. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Eecords  and  Seal  thereof,  do  hereb)' 

certifjr  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Otta\^-n.  this . day  of 

Jn  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  Appellate  Court 

(73815— 5M— 3-32)  . 


^y^r 


AT  A  TERii  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottav'a,  on  Tuesday,  the  1st  day  of  February,  In 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty- eight , 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  IVOLFE,  Justice 
Hon.  BLAINE  I-UFFuAN,  Justice 


JUSTUS  L.  JO:-'l;SON,  Clerk     O  O  P^  T  n         ^   ^  e%^ 

AALPx-.:  H.  DESPER,  Sheriff 


T 


A.  623' 


BE  IT  RELELiBERED,  that  aften-ards,  tc-wit":  On  APR  2  8  1Q38 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,,  in  the  words  and  figures  fclloving,  to-wit: 
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IN  THE 
.APELLATE  COURT   OF  ILLINOIS 
SECOND  DISTRICT 


February  Term,   A.D.  JB^33. 

George  jihrens  and  Bertha 
Ahrens , 

AppeMeesi 

CI  I    ^JP®^^  ^^-^  ^^®  Circuit 

vs.  ^'*«ifflX»sw«!«**f'''     %ourt  o^i'Vlll  County, 

Clay  Hopper  and  Lena  Hopper, 

Appellafits 

DOYE  -  ?.J. 

The  complaint  in  this  cause,  verified  by  both  plaintiffs, 
alleged  that  on  July  23,  1933  the  plaintiffs  were  seized  in  fee 
simple  of  certain  described  premises  improved  by  a  dwelling  and 
located  at  3760  Stella  Boulevard  in  the  Village  of  Steger,  v7ill 
County,  Illinois,  that  on  that  day  they  entered  into  a  contract 
with  the  defendants  by  the  terms  of  which  plaintiffs  agreed  to 
sell  and  the  defendejita  agreed  to  purchase  the  same  for  §2800.00, 
of  which  |300  vms  to  be  paid  upon  the  execution  and  delivery  of 
said  contract  and  the  balance  to  be  paid  in  monthly  installments 
of  #20.00  each,  beginning  August  1,  1923,  said  monthly  payments 
to  be  applied,  first  in  the  payment  of  interest  at  the  rate  of  six 
per  cent  annually,  said  interest  to  be  paid  monthly  on  the  balance 
of  the  contract  remaining  from  time  to  time  unpaid  and  the  balance 
of  said  monthly  payments  to  be  applied  toward  the  payment  of  the 
principal.  It  was  further  alleged  that  since  April  1,  1933,  the 
defendants  have  made  no  pasrments  under  the  contract  but  have 
defaulted  and  that  prior  to  that  time  they  paid  the  aggregate  sum 
of  #2640.10,  of  which  |1191.06  was  applied  on  account  of  interest 
and  the  balance  of  :J1449.04  was  applied  to  the  principal  sum.  It 
was  further  alleged  that  the  defendants  failed  to  pay  the  general 
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taxes  for  1933,  1933,  1934  and  1935,  together  v4.th  certain  special 
assessments  arxd  insurance  as  provided  by  the  contract  and  that  by- 
reason  of  the  defaults  the  plaintiffs,  on   April  21,  1936,  caused  a 
notice  of  forfeiture  to  be  served  on  the  defendants  and  on  Kay   30, 
1936  caused  to  be  served  upon  them  a  demand  for  possession  of  said 
premises,  which  were  then  occupied  by  defendants.  The  complaint 
then  charged  that  the  defendants,  although  requested,  have  refused 
to  surrender  possession  thereof  to  the  plaintiffs  and  the  coiaplaint 
prayed  for  judgment  that  the  contract  be  declared  null  and  void  and 
removed  as  a  cloud  upon  plaintiffs'  title,  that  the  Interest  of  the 
defendants  be  declared  fictitious  and  that  a  v^-rit  of  assistance  or 
restitution  be  issued  so  that  plaintiffs  may  be  placed  in  possession 
of  their  property. 

The  answer  of  the  defendants  neither  admitted  or  denied  that 
the  plaintiffs  were  the  owners  of  the  premises  describee?  in  the 
eomplaint.  They  denied  that  on  July  23,  1923  the  defendants  entered 
into  a  oontraot  with  both  the  plaintiffs  and  alleged  that  the 
defendantjis  did  enter  into  such  a  contract  as  set  forth  in  the 
complaint  and  for  the  purchase  of  the  premises  therein  described 
with  George  Ahrens  but  allege  that  Bertha  3,  Ahrens  did  not  sign 
said  contract.  They  admit  that  they  made  the  payments  under  said 
contract  to  the  amount  of  ^)2640.10  as  alleged  in  the  complaint,  but 
allege  that  they  ceased  to  continue  to  make  the  payments  of  |20«00 
per  month  as  provided  by  the  contract  because  they  were  advised  by 
their  attorney  that  George  ^ihrens  was  not  the  owner  in  fee  of  said 
premises  and  could  not  convey  to  them  a  good  title.  The  answer  of 
these  defendants  admitted  they  were  in  possession  of  said  premises, 
denied  that  notice  of  forfeiture  was  served  upon  them  on  April  21, 
1936,  but  admit  that  demand  for  possession  was  served  upon  themon 
May  30,  1936.  They  admit  that  they  refused  to  surrender  possession 
thereof  to  the  plaintiffs,  contend  they  are  legally  entitled  to 
possewsion  and  state  the  fact  to  be  that  at  the  time  the  contract 
was  entered  into  the  premises  were  only  reasonably  worth  |1300.00. 
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As  a  separate  and  distinct  defense  it  was  alleged  thet  on  July  19, 
1934  the  plaintiff  George  iUireas  instituted  forcible  detainer  pro- 
ceedings against  these  defendants  to  recover  possession  of  said 
premises,  that  a  trial  was  had  resulting  in  a  Judgment  in  favor  of 
the  defendants.  That  subsec^uently  the  plaintiffs  instituted  an 
ejectment  proceeding  against  the  defendants  to  eject  the  defendants 
from  their  possession  of  said  premises  which  %vas  tried  and  resulted 
in  a  Judgment  in  favor  of  the  defendants.  It  was  further  alleged 
that  subsequently  the  plaintiffs  instituted  another  forcible  entry 
and  detainer  suit  against  the  defendants  to  recover  possession  of 
said  preEiises  and  that  while  that  proceeding  was  pending  the 
defendants  procured  from  the  Circuit  Coxirt  of  V.lll  County  a  permanent 
injunction  restraining  the  plaintiffs  from  prosecuting  that  suit. 
By  reason  of  these  several  Judgments  and  decree,  defendants  insist 
in  their  answer  that  the  doctrine  of  res  Judicata  applies  and  that 
plaintiffs  are  not  entitled  to  maintain  or  prosecute  this  proceeding. 

The  cause  was  heard  in  open  court  by  the  chancellor,  resulting 
in  a  decree  cancelling  the  contract  of  July  23,  1923,  decreeing 
that  the  defendants  have  no  further  interest  in  the  premises  therein 
described  and  directing  them  to  deliver  up  possession  thereof  to  the 
plaintiffs  on  or  before  July  1,  1937  and  that  upon  a  failure  so  to  do, 
that  a  writ  of  assistance  issue.  The  court  further  decreed  that  all 
moneys  theretofore  paid  by  the  defendants  to  the  plaintiffs  under 
the  contract  is  considered  as  rent  for  said  premises  to  and  including 
July  1,  1937.  To  reverse  this  decree  the  defendants  below  have 
prosecuted  this  appeal. 

We  have  read  the  evidence  as  abstracted  and  it  fully  sustains 
the  material  allegations  of  plaintiffs'  complaint.  From  the  evidence 
and  the  stipulations  of  the  parties,  it  appears  that  the  appellees 
were  the  owners  of  the  premises  involved  herein  as  Joint  tenants  on 
July  23,  19E3  and  had  been  since  1921,  that  on  July  23,  1923 
appellants  executed  a  written  agreement  to  piirchase  the  same  for 
12800.00  upon  the  terms  set  forth  in  the  complaint,  that  under  that 
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agreement  appallants  vvent  into  possession  of  said  premises  snd 
were  living  thereon  at  the  tixae  of  this  hearing.  That  they  made 
aionthly  payments   according  to  the  provisions  of  said  contract  from 
July  23,  1933  to  May,  1935  and  it  was  stipulated  upon  the  hearing 
that  on  April  1,  1936  there  remained  due  appellees,  under  the  con- 
tract, the  sum  of  #1795.47 » 

Counsel  for  appellants  insist  that  Inasmuch  as  the  evidence 
offered  on  their  behalf  discloses  that  prior  to  the  oommenceiaent 
of  the  instant  suit  an  ejectment  suit  and  elso  a  foroihle  entry  and 
detainer  suit  involving  the  premises  involved  here  had  previously 
been  litigated  to  judgments,  that  therefore  the  doctrine  of  res 
adjudioata  applies  and  that  the  chancellor  should  have  so  held. 
Vie  do  not  think  there  is  any  merit  in  this  contention.  In  People 
V.  Hart,  332  111.  467,  at  page  471,  the  court  said:   "Where  a  former 
adjudication  is  relied  upon  as  an  absolute  bar,  there  must  be,  as 
between  the  actions,  identity  of  parties,  of  subject  matter  and  of 
cause  of  action,"  It  is  true  that  our  courts  recognize  both  the 
doctrine  of  estoppel  by  judgment  and  of  estoppel  bj*"  verdict,  Th© 
difference  between  these  two  estoppels  is  briefly  escpressed  in  City 
of  Chicago  V.  Cameron,  120  111,  447  aj?  page  459  where  it  is  said: 
"There  is  a  difference  between  the  effect  of  a  Judgment  as  a  bar  or 
estoppel  against  the  prosecution  of  a  second  suit  upon  the  same  cause 
of  action,  and  its  effect  as  an  estoppel  in  another  suit  between  the 
same  parties  upon  a  different  cause  of  action.  In  the  former  ease, 
the  judgment,  if  rendered  upon  the  raerits,  constitutes  an  absolute 
bar  to  a  subsequent  action.  But  where  the  second  suit  is  upon  a 
different  cause  of  action,  the  inquiry  must  always  be  as  to  the  point 
or  question  actually  litigated  and  deterjBlned  in  the  original  action, 
and  only  upon  that  is  the  judgment  conclusive  in  another  action. 
This  distinction  is  very  clearly  pointed  out  in  Cromwell  v.  County 
of  Sao,  94  U.S.  351. ♦♦  In  Keeley  Brewing  Co.  v.  Mason,  116  111.  App. 
603,  at  page  604,  the  ooiort  said:  '"/vTien  the  cause  of  action  in  a 
second  case  is  different  from  that  of  a  previous  suit  between  the 
saine  parties,  the  judgment  in  the  former  case  is  not  res  judicata 
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unleas  it  appears  that  the  identical  question  raised  in  the  latter 
suit  was  in  fact  adjudioated  in  the  former."  See  also  People  v. 
Hart,  supra,  and,  Hoffman  v.  Hoffoiau,  330  111.  413. 

In  the  instant  case  the  reoorfi  discloses  that  the  plaintiff  in 
the  first  forcible  entry   and  detainer  proceeding  was  Greorge  Ahrens  and 
that  Bertha  Aiirens  was  not  a  party  thereto.  The  question  that  is 
determinative  of  the  instant  suit  was  not  necessarily  raised  or 
determined  in  either  the  forcible  detainer  or  ejectment  action.  In 
neither  were  the  issues  the  sacie  as  here,  and  in  order  for  those 
judgments  to  be  a  bar  to  the  present  proceeding  it  must  appear  that  the 
Issues  here  were  material  issues  in  the  former  proceedings  and  that  they 
were  necessarily  deterMned  by  those  judgments.  The  presumption  is 
that  the  court  in  rendering  the  judgments  that  were  rendered  in  the 
former  proceedings  determined  only  such  questions  as  were  necessarily 
involved  and  applicable  to  the  relief  sought  and  those  only.  Wells  v. 
Robertson,  377  111.  534.  3©e  also  Brown  v.  Brown,  286  111,  App,  471, 

Counsel  for  appellants  further  insist  that  the  agreement  for  a 
deed  executed  by  them  on  July  23,  1983  was  never,  as  a  matter  of  fact, 
introduced  in  evidence  and  consequently  that  there  was  no  evidence  to 
sustain  the  averments  of  the  complaint  charging  that  appellants  had 
defaulted  and  forfeited  their  contract.  The  record  discloses  that  this 
agreement  was  upon  the  hearing  marked  as  plaintiffs*  Exhibit  2  and 
identified  by  appellee  George  Ahrens  while  he  was  testifying.  The 
Court  reserved  its  ruling  upon  the  admissibility  of  this  exhibit  at 
that  time  and  the  record  does  not  disclose  that  the  court  ever 
formally  announced  his  ruling  thereon,  but  it  is  apparent  from  the 
decree  that  was  rendered  that  the  chancellor  treated  this  exhibit  as 
in  evidence.  Furthermore  an  examination  of  the  record  discloses  that 
counsel  for  appellants  offered  in  evidence  the  original  complaint  filed 
in  the  Circuit  Court  of  Will  County  on  Hovember  13,  1934  by  appellants 
and  against  appellees  and  the  decree  rendered  thereon  which  restrained 
appellees  from  further  prosecuting  the  last  forcible  detainer  proceed- 
ing which  they  had  instituted  to  recover  possession  of  the  premises  in 
controversy  here.  The  complaint  was  verified  by  appellants  and  alleged 
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that  they  had  entered  into  the  written  eontract  of  July  2S,  19S3  with 
appellee  George  iUirens  and  made  a  copy  thereof  a  part  of  their  complaint, 
and  this  instrument  appears  in  full  on  pages  136,  137,  138,  139,  140), 
141,  143,  143,  144,  145  and  146  of  the  record  in  the  instant  case. 
Furthermore,  appellee  George  Ahrens  testified  without  objection  that 
appellees  •were  the  ovmers  of  the  premises  involved  herein  having 
acquired  them  in  19S1,  and  that  he,  George  iihrens,  entered  into  an 
agreement  with  appellants  for  the  sale  of  the  premises  eaid  that  a  copy 
of  the  original  agreement  was  given  appellants,  that  on  the  outside 
of  said  agreement  (Plaintiff's  Exhibit  2)  appear  notations  of  payments 
made  by  appellants  on  the  days,  months  and  years  as  thereon  indicated, 
that  appellants  made  payments  from  the  33rd  of  July,  1923,  to  K^ , 
1933,  that  they  did  not  pay  the  taxes  after  19;31,  that  he,  Ahrens,  paid 
the  taxes  for  the  year  1931  and  all  subsequent  years,  that  the  purchase 
price,  according  to  the  agreement,  was  |2800.00  with  six  per  cent 
interest,  that  $20.00  and  interest  was  to  be  paid  on  the  first  of  each 
month  and  that  the  amount  due  appellees  since  appellants  stopped  paying 
in  May,  1933  is  |1334.84  with  six  per  cent  interest  thereon.  The 
contract  of  sale  as  found  on  pages  136  to  146  of  this  record  recites 
that  it  is  an  agreement  made  between  appellants  and  appellees  and  by 
its  provisions  appellants  obligated  themselves  to  pay  $2800 » 00  for 
the  premises  involved  in  this  proceeding,  that  tSOO.OO  was  paid  in 
cash  on  July  33,  1923,  the  date  of  the  contract,  and  appellants  were  to 
pay  the  balance  in  equal  monthly  installments  of  |20.00  each  with 
six  per  cent  interest,  that  the  time  of  payment  was  made  the  essence 
of  the  contract  and  by  its  provision's  appellants  further  obligated 
themselves  to  pay  all  taxes,  assessments  or  impositions  legally 
levied  upon  said  premises  subsequent  to  1932,  that  in  case  of  their 
failure  to  make  either  of  the  payments  or  any  part  thereof  or  per- 
form any  of  the  covenants  thereby  made  and  entered  into,  that  then 
the  contract,  at  the  option  of  appellees,  should  become  forfeited 
and  determined  and  appellants  should  forfeit  all  payments  made  by 
them  under  the  contract  and  such  payments  shotild  be  retained  by 
appellees  in  full  satisfaction  and  liquidation  of  all  damages  by 
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them  sustained  and  tiiey  should  have  the  right  to  re-enter  and  take 
possession  of  the  said  premises.   Counsel  for  appellants  are  therefore 
in  error  when  they  state  that  the  record  in  this  case  is  ailent  as  to 
what  the  proviaiona  and  conditions  of  this  contract  are  with  reference 
to  forfeiture  and  the  right  of  appellees  to  take  possession  of  the 
prenises.  Upon  the  hearing  it  was  stipulated  that  appellees  paid  the 
general  taxes  for  the  years  1932,  1933,  1934  and  1935  and  certain 
special  assessments  and  that  on  April  1,  1956  there  was  due  appellees 
ifirom  appellants  under  said  agreement  for  principal,  interest  and  taxes 
the  sum  of  11795.47.  vjhile  counsel  for  appellees  should  hare  req^uested 
a  ruling  from  the  chancellor  upon  the  admissibility  of  their  "Exhibit 
2",  being  the  contract  vftiioh  forms  the  basis  of  this  proceeding,  still 
the  record  does  not  disclose  that  counsel  for  appellants  made  any 
objection  to  its  introduction  in  evidence  and  from  the  record  it  is 
apparent,  as  we  have  said,  that  the  chancellor  treated  this  exhibit  as 
admitted  in  evidence  and  appellants'  contention  that  there  is  no 
evidence  in  the  record  upon  which  to  base  the  decree  cannot  be  sustained 
It  is  finally  insisted  by  counsel  for  appellants  that  the  chanoellc 
erroneously  decreed  that  the  money  theretofore  paid  to  appellees  by 
appellants  under  the  contract  should  be  considered  as  rent  for  said 
premises  to  and  including  J'uly  1,  1937  and  counsel  argue  that  there 
was  no  evidence  offered  as  to  the  fair  rental  value  of  tlie  premises 
during  the  term  appellants  occupied  the  same  and  that  there  is  no 
allegation  in  the  complaint  to  the  effect  that  a  failure  of  appellants 
to  make  the  payments  as  provided  by  the  contract  would  warrant  appellees 
in  retaining  the  payments  made  by  appellants  as  rent.  This  is  true, 
there  is  no  allegation  in  the  complaint  as  to  the  right  of  appellees 
to  retain  the  payments  made  by  appellants  as  rent  for  the  premises  and 
there  is  no  evidence  in  the  record  as  to  the  rental  value  of  the 
premises,  but  the  contract  itself  provided  that  in  the  event  of  default 
and  a  breach  of  its  covenants  on  the  part  of  appellants  that  then 
all  moneys  paid  thereunder  should  be  forfeited  and  retained  by  appellees 
in  full  satisfaction  and  in  liquidation  of  all  damages  by  them  sustained 


-«S£SO. 


bam.  acTaaXi© 


i  id^  to  •ulAr  _ 


atfS  OT©£l* 

...^  .......  ^...■^....,.-. .,,  ijjcr  tf^tfw 

ivl-i    jjj    Mil:    ^fifJlelioTt  oi^ 

....■-■-    -arcoa 
tlidlasi  oXXaonBx'  -••> 

o^'  JrtlEXgf.o'j  9r  .;-cJt>:5?IIj£. 


■::-*-'ir£" 


oa  hmia 
iiaMaw  Sao 

liablitpll    T  >  Jttfo«t8id-a«  XX»1  at 


The  evidence  is  tlxat  appellants  defaulted  and.  breached  the 
covenants  of  their  agreement,  that  appellees  had  a  right  under  the 
contract  to  declare  a  forfeiture  thereof  because  of  appellants  default, 
that  ai^pelleea  exercised  their  option  as  provided  by  the  contract  and 
declared  the  contract  forfeited  and  so  notified  appellants,  that  having 
done  so  the  contract  then  gave  them  a  right  to  retain  the  moneys  paid 
by  appellants  under  the  contract  in  full  satisfaction  and  in  liquidation 
of  all  damages  by  them  sustained.  We  are  vu-iable  to  see  how  this 
objected  to  portion  of  the  decree  can  be  said  to  have  in  any  way 
injured  appellants.  They  admit  they  are  in  possession  of  appellees' 
property  and  that  they  v/ent  into  possession  by  virtue  of  a  contract, 
the  provisions  of  vsihich  they  have  failed  to  comply  with  since  May, 
1933.  They  have  thv;arted  every  attempt  which  appellees  have  made  to 
gain  possession  of  that  vihich  is  rightfully  and  legally  theirs.  As 
a  general  rule  the  failure  to  perform  a  contract  or  some  one  or  more 
of  its  provisions  does  not  Justify  the  equitable  relief  of  cancellation 
and  ordinarily,  in  the  case  of  a  mere  breacl^  of  contract,  equity 
courts  will  remit  the  party  ooisplaining  to  his  remedy  at  la*. 
9  Am.  Jur.  373-4.  In  the  instant  case,  however,  counsel  for  appellants 
did  not  raise  this  fiuestiou  in  their  answer  or  in  the  lower  court 
and  have  not  argued  or  presented  this  question  to  this  court,  ifhether 
the  legal  remedies  available  to  appellees  wore  adequate  and  whether 
appellees  had  a  right  to  invoke  the  equitable  jurisdiction  of  the 
Circuit  Court  for  the  purpose  of  cancelling  the  contract  of  July  33, 
1923  and  restoring  themselves  to  the  possession  of  their  property 
is  therefore  not  before  us.  The  equities,  as  shown  by  the  record 
which  we  are  reviewing,  are  clearly  with  appellees  and  the  decree 
will  therefore  be  affirmed. 

DECR3S  AFFimSD. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

, in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerh  of  the.  Appellate,  Court 

(73815 — 5M — 3-82) 
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AT  A  TERI.i  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  1st  day  of  February,  in 
the  year  of  our  Lord  one   thousand  nine  hundred  and  thirty- eight , 
within  and  for  the  Second  District  of  the  State  of  Illinois; 

Present  —  The  Hon*  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  WOLFE,  Justice 
Hon.  BLAINE  :-UFFkAN,  Justice 

JUSTUS  L.  JO-NSON,  Clerk     9Q'^jI4   623^ 
aALPr.:  H.  DESPER,  Sheriff 
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BE  IT  REMELiBERED,  that  aftervards,  tc-v-'it:  On  APR  2  S  1933 
the  Opinion  of  the  Court  vas  filed  in  the  Clerk' s  Office  of  said 
Court,  in  the  words  and  figures  following,  to-v/it; 


Gen.  No.  9271  ilgenda  No.  30 

In  the  Appellate  Court  of  Illinois 
Second  District 


February  Term,  AlD.  1938 


C.  K.  Anderson, 

Appellee, 
vs. 

Rattle  A.  Chinn  and 

Percy  E.  Chinn, 

Appellants , 


peal  fron|  the  Circuit  '^&*t 
of  Lalce  Goimty 


DBTS,  P.  J. 

This  was  a  suit  instituted  by  C ,  K,  Anderson  to  foreclose 
a  trust  deed  executed  by  Hattie  A.  and  Percy  E.  Chinn.  After  the 
issues  were  made  up,  the  cause  was  referred  to  a  Special  Master-in 
Chancery  who  took  the  testimony  and  recommended  a  decree  in  favor 
of  the  plaintiff.  Upon  a  hearing  before  the  Chancellor,  the  ex- 
ceptions of  the  defendants  to  the  Master's  report  were  overruled 
aod  the  usual  decree  of  foreclosure  and  sale  was  rendered  which 
followed  the  Master's  findings.   Frol^  this  decree  the  defendants 
have  perfected  this  appeal. 

The  complaint  was  filed  on  February  4,  1935  and  is  in  the 
usual  form.   It  alleged  that  the  appellants  on  June  4,  1927  were 
indebted  in  the  sum  of  |7500.00  and  evidencing  that  indebtedness, 
they  executed  their  note  for  that  sum  payable  to  bearer,  five 
years  after  date  with  6^fo   interest  per  annum,  interest  payable 
semi-annually;  that  to  secure  the  payment  thereof  appellants 
executed  their  trust  deed  to  Robert  C.  Abt,  trustee,  which  provided, 
among  other  things,  that  appellants  covenanted  and  agreed  to  pay 
|250,00  semi-annually  to  be  applied  upon  the  reduction  of  the 
principal  s\m   secured  by  said  trust  deed,  said  semi-annual  payments 
of  $.250,00  to  begin  three  years  after  the  date  of  the  trust  deed. 
It  was  further  alleged  that  after  the  maturity  of  said  note  an 
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agreement  was  entered  into  by  the  parties  hereto  extending  the  pay- 
ment of  the  tmpaid  portion  of  said  principal  note  from  June  4,  1933 
to  June  4,  1934.  The  appellants,  bjE  their  answer,  denied  the 
execution  and  delivery  of  the  promissory  note  referred  to  in  the 
complaint,  denied  that  the  copies  of  the  note  and  trust  deed  attach- 
ed to  the  complaint  were  true  copies  of  any  note  or  trust  deed  exe- 
cuted hy  them,  denied  that  appellee  v^as  entitled  to  any  relief  and 
asked  that  the  complaint  he  dismissed.   By  an  amendment  to  their 
answer,  appellants  alleged  that  the  loan  vms   secured  from  the  First 
National  Bank  of  Antloch  and  at  that  time  appellee  vjas  president  of 
that  bank,  Robert  G.  Abt  v.as  vice-president  and  3.  Boyer  Nelson 
was  cashier;  that  they  pretended  to  make  a  loan  to  appellants  in 
the  sum  of  ^7500. 00  but  after  securing  their  note  and  mortgage, 
they  failed  to  pay  over  to  appellants  said  sum  but  paid  on  account 
of  an  existing  mortgage  against  said  premises  ,.5,756.30,  leaving 
^ijl743.70  un  accounted  for,  that  in  addition  to  deducting  said 
stim  of  11743.70,  an  interest  charge  of  6|^>  was  exacted  and  that 
said  loan  was  therefore  usurious.  In  the  amendment  to  the  answer, 
it  v;as  also  alleged  that  since  the  note  and  trust  deed  were  deliver- 
ed, they  were  both  materially  altered  by  inserting  therein  the 
following  clause:   "We  promise  to  pay  the  stun  of  $250.00  semi- 
annually on  this  note  beginning  three  years  after  the  date  hereof 
at  the  same  place  in  the  same  manner  as  above,"  To  this  amendment, 
appellee  replied,  denying  the  allegations  that  Abt,  Bojnss  and  him- 
self pretended  to  make  a  loan  of  $7500.00  to  appellants  but  alleged 
that  appellee  made  said  loan  and  that  the  proceeds  thereof  vvere 
paid  to  the  creditors  of  appellants  at  their  direction;  that  a^l 
proceeds  of  said  loan  were  accounted  for  and  that  there  is  not 
due  appellants  any  sum  whatever.   By  his  reply  appellee  set  up 
the  extension  agreement  of  July,  193S  executed  by  all  the  parties 
hereto  and  referred  to  in  the  complaint  and  alleged  that  on  or 
about  November  8,  1934  another  extension  as;reement  -  as  executed 
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by  appellants  and  delivered  by  them  to  appellee  but  averring 
that  he  declined  to  accept  the  same.   Appellee's  reply  denied 
that  the  transaction  was  usurious  and  verred  that  the  clause 
set  forth  in  the  answer  as  amended  as  a  part  of  the  trust  deed 
and  also  a  part  of  the  note  at  the  time  they  were  delivered  to 
appellee. 

The  evidence  is  that  in  June,  1927  appellant,  Hattie  A.Chinn, 
owned  property  in  Antioch  improved  by  a  theatre,  upon  which  there 
was  a  mortgage  held  by  It.  B.  J.  Corbin  in  the  sum  of  $5500.00,  which 
was  past  due.  That  Fred  Warner  also  had  a  lien  thereon.  That 
appellee  was  atothat  time  the  president  of  the  First  National  Bank 
of  i\iitioch,  Robert  C.  Abt  was  vice-president  and  3.  Boyer  Nelson 
was  cashier  thereof.  The  relationship  between  Abt  and  appellee 
was  at  that  time  friendly.  Abt  had  an  office  in  a  building  adjoin- 
ing the  bank  jMus^was  engaged  in  the  real  estate,  insurance  and  mort- 
gage loan  business;  that  appellant  Percy  A  Chinn  went  to  see  him 
about  procuring  a  loan  of  t'^^OO.OO  upon  the  theatre  property  and  that 
thereupon  Abt  SSok  the  matter  up  with  appellee.  Appellants  called 
Abt  as  their  v^itness  and  he  testified  that  appellee  told  himijithat 
he  appellee,  would  make  the  ioan  at  6j^  interest  and  a  3f&  commission; 
that  he,  Abt,  reported  this  conversation,  which  he  had  had  with 
appellee,  to  appellants  and  advised  them  that  appellee  was  going 

tp  take  the  loan  personally;  that  the  commission  would  be  !i^B25.00   and 
■gnat  appeXlants  wftre  led  fS  beXieTe  th?t  he,  f'.vt  r,- s  t'cir  broker  and 
tp.B.z   lie  >'«£^l.c  repclYe  this, 3%  eoarfiisilon,  aaounting  to  |225.Q0  .■.^. 
for  negotiating  the  loan  and  procuring  tne  money  rrBm  appellee.  Abt 

further  testified  that  he  and  Nelson  received  from  appellee,  to 

apply  on  this  lown,  the  su't.  of  $7275.00;  that  he  and  Nelson  jointly 

disbursed  this  amoxint;  that  he,  Abt,  represented  appellants  and  that 

all  the  disbursements  were  made  v,fith  the  knowledge  and  consent  of 

appellants.  Abt  further  testified  that  the  custom  for  the  bank  was 

to  get  one-third  of  the  commission,  the  party  who  furnished  the 

money  to  receive  one-third  and  he,  Abt,  would  receive  the  remaining 
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one-ttLlrd,  but  that  in  the  Instant  case  appellee  Insisted  upon  all 
tlie  cOMEission.   ^..bt  furtber  testified  that  be  bad  )Otber  parties 
who  would  take  this  loan  but  that  at  the  time  appellee  insisted 
upon  taking  all  the  commission  that  the  loan  had  progressed  to 
such  an  extent  that  he,  Abt,  didn't  wish  to  negotiate  it  elsewhere, 
so  he  permitted  appellee  to  take  all  the  oommission,  and  Abt  received 
no  part  thereof*  He  further  testified  that  the  note  and  trust  deed 
were  never  assets  of  the  bank  but  were  at  all  times  the  property 
of  appellee. 

At  a  subsequent  hearing  before  the  Master,  -ibt  testified 
that  he  had  refreshed  his  recollection  since  giving  his  previous 
testimony  and  t|iat  the  comiaission  charged  appellants  was  §375.00 
or  5'^   of  the  pifincipal  sum  instead  of  ;f225.00  or  Z^   of  the  princi- 
pal sum  as  he  had  previously  testified  to.  Appellants  testified 
that  they  had  had  no  dealings  with  appellee  and  did  not  see  him 
in  connection  with  the  making  of  this  loan  but  that  Abt  represented 
them.  They  further  testified  that  the  commission  was  discussed 
with  Abt  at  the  time  of  the  execution  of  the  note  and  trust  deed 
and  that  they  knew  a  comdssion  of  5-j   or  1:375.00  WcS  being  paid 
to  procure  the  loan.  Appellee  testified  that  five  per  cent  was 
charged  for  this  loan  of  which  he  received  two  per  cent  and  Abt 
received  three  per  cent.  Abt  denied  this  and  swore  he  never  re- 
ceived anything  for  his  services. 

Vihen  Abt  testified  on  February  7,  1936,  he  stated  that 
appellee  charged  ^;, 225.00  commission  in  addition  to  the  stipulated 
6|^  interest  and  he  swore  t|tat  he  and  Nelson  received  from 
appellee  for  distribution  to  the  creditors  of  appellants  the  sum 
of  |7275.00,  which  amount  was  the  face  of  the  loan  after  deducting 
said  3\im  of  ,■225.00.  ilr.  Abt  further  testified  that  he  and  >Jelson 
jointly  disbursed  this  entire  aniount  and  that  appellants  knew  of 
this  and  were  led  to  believe  that  he,  Abt,  v^as  to  receive  said  s\im 
of  ii;225.00  as  comiaission  for  his  services  in  procuring  appellee  to 
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furnisli  said  sum  of  ■i;7275.00.  Mr.  Abt  again  testified  before  the 
HaBter  on  Mar ch'i20, 1936,  and  at  this  time  sv;ore  that  he  was  mis- 
taken in  his  former  testimony  and  that  the  corredt  amount  which 
appellee  retained  was  not  5225; 00  but  |575*00  and  tjiat  the  amount 
Kelson  and  he  distributed  was  mMiimi&g  :"71S5.00  instead  of  ft7275.00. 
This  later  statement  and  the  testimony  of  appellee  as  to  the  amount 
of  commission  charged  appellants  are  in  accord  but  appellee  says  that 
of  this  $275,00  commission,  he  appellee,  retained  il50.00  and  that 
Abt  got  the  balance  of  |;225.00.  Mr.  Abt  denied  that  he  received 
this  amount  or  any  other  sum  from  appellee  for  his  services  in 
connection  with  negotiating  this  loaji.  His  testimony  as  abstracted 
by  counsel  for  appellants  is,  "not  one  cent  of  the  commission  which 
I  claim  Mr.  iinderson  owes  me  on  the  Chinn  account  was  included  in 
that  statement  in  that  case,"  (referring  to  the  ..alvvorth  case). 
The  conclusion  therefore,  to  be  drawn  from  Mr.  Abt's  testimony  is 
that  he  was  to  receive  a  portion  of  the  comraission  which  he  charged 
appellants  but  he  never  received  any  part  thereof  from  appellee 
and  that  appellee  is  therefore  indebted  to  him  for  his  portion 
of  the  comiiiission.  The  testimony  of  appellee  and  Abt  cannot  be 
reconciled.   They  are  not  on  friendly  terms  and  have  not  been  for 
four  or  five  years.   The  animosity  of  ilbt's  feeling  toward  appellee 
is  apparent.   The  special  Master  saw  these  witnesses  and  heard  the^ 
testify  and  he  gave  more  credence  to  the  testimony  of  appellee  than 
to  the  testimony  of  Mr.   Abt.   It  was  the  province  of  the  special 
Master  to  determine  the  facts  and  his  findings  are  entitled  to  due 
weight.   Pasedach  v.  Auw,  364  111.  491.   The  chancellor  reviijwed 
the  report  of  the  Master  and  concurred  in  his  findings.   Vve  have 
likewise  read  all  the  evidence  and  are  unable  to  say  that  the 
decree  of  the  chancellor  is  manifestly  against  the  weight  of  the 
evidence  so  far  as  the  question  of  usury  is  concerned. 

It  is  next  insisted  by  counsel  for  appellants  that  after  the 
execution  of  the  note  and  trust  deed  and  without  the  consent  of 
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appellants,  a  typewritten  rider  was  attached  to  the  trust  deed  and 
a  typewritten  clause  inserted  in  the  note  which  m:terially  altered 
the  trust  deed  and  note  and  which  prohibits  a  recovery  thereon. 
The  rider  attached  to  the  trust  deed  is  as  follows:   l^fhe  grantors 
further  covenant  and  agree  to  pay  the  sum  of  'i"250.00  semi-annually 
on  tht   principal  note  herein  mentioned,  said  semi-annual  payments 
to  hegin  three  years  from  the  date  hereof,  Sfti4— sttms=SS«-^B-o~ijB 
applied  Jib^oo  yoaro  from  -the  date  hereof-.  Said  sums  are  to  he 
applied  in  the  reduction  of  the  principal  siim  secured  hereby.   It 
is  further  understood  by  the  grantors  herein  that  the  above  and 
foregoing  covenants  constitute  one  of  the  covenents  and  provisions 
of  this  trust  deed,  and  that  a  failure  so  to  do,  as  hereinbefore  pro- 
vided, will  constitute  a  breach  of  the  conditions  of  this  trust 
deed.   Signed  Rattie  i^   Chinn  (Seal).   Signed  Percy  :^.  Chinn  (Sealf. 
The  clause  appearing  above  the  s  gnatures  of  the  makers  ht   the  note 
is  as  follows:   "V/e  promise  to  pay  the  sum   of  .;;250.00  semi-annually 
on  this  note  beginning  three  years  after  the  date  hereof  at  the  same 
place  and  in  the  same  manner  as  above."  The  original  answer  of 
appellants  was  sworn  tfes  by  Hattie  A.  Chinn  and  it  denied  that 
appellants  executed  and  acknowledged  the  note  and  trust  deed  involved 
in  this  proceeding.  By  their  amendment  to  their  ansvver  filed  on 
March  5,  1936  they  averred  that  Abt,  Kelson  and  appellee  were 
all  officers  of  the  First  National  Bank  of  /jitioch  and  that  so 
acting  they  secured  said  note  and  trust  deed  frojy  appellants  and 
then,  for  the  first  time,  alleged  that  the  rider  attached  to  the 
trust  deed  and  the  similar  typewritten  clause  appearing  in  the  note 
were  not  a  part  of  said  note  or  trust  deed  at  the  time  the  same  v^eve 
executed  and  delivered  by  appellants.   This  amendment  was  sworn  to 
by  appellant  Percy  E.  Chinn.  Upon  direct  examination  Percy  Chinn 
testified  he  never  signed  the  rider  on  the  trust  deed.  Upon  cross- 
examination  he  admitted  that  the  signature  upon  the  rider  was  his 
signature.  Mrs.  Chinn  testified  that  she  had  never  seen  the  rider 
upon  the  trust  deed  before  the  hearing  and  that  it  was  not  on  the 
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trust  deed  v.'hen  siio  signed  the  trust  deed.   She  further  testified 
that  the  signature  on  the  rider  looked  like  her  signatxire  but  if  it 
was  her  signature  she  did  not  know  hovi?  it  got  there.   S.  Boyer 
Nelson,  before  whom,  as  a  Notary  Public,  the  trust  deed  was  acknow- 
ledged by  appellants,  testified  that  he  was  acquainted  with  the 
signatures  of  appellants  and  that  their  signatui'es  upon  the  rider 
attached  to  the  trust  deed  are  their  genuine  signatures.   Appellee 
testified  that  the  trust  deed  had  the  rider  attached  ejid  that  the 
note  contained  the  clause  referred  to  when  they  -\were  delivered  to 
him.  Abt  testified  that  he  prepared  the  note  ajid  trust  deed  and 
that  appellants  signed  them  in  his  office,  bat  that  he  had  no  re- 
collection of  the  rider  being  attached  to  the  trust  deed  but  that 
the  signatures  thereto  look  like  the  genuine  signatures  of  appellants, 
Abt  further  testified:  "the  typevvriting  of  the  trust  deed  looks  very 
muck  like  my  own  typevvriter,  as  I  often  times  wrote  out  my  ovm  trust 
deeds  when  my  secretary  was  swamped  with  work.  I  positively  did  not 
typewrite  that  rider  .  I  did  not  typewrite  into  the  note  that  which 
appears  at  tjie  bottom  of  it." 

The  evidence  is  further  that  in  July,  1932  appellants  and 
appe]J.eG  executed  an  extension  agreement  v;hich  extended  the  time 
of  payment  of  the  $7500.00  evidenced  by  said  note  of  June  4,  1927 
from  June  4,  1932  to  June  4,  1934  by  the  provisions  of  which  appel- 
lants agreed  to  pay  110.00  on  the  first  of  each  month  beginning 
August  1,  1933  and  continuing  to  and  including  April  1,  1934,  and 
tpiaO.OO  per  month  from  that  date  until  the  expiration  of  the  period 
for  which  the  extension  was  granted.  ^   further  extension  agreement, 
dated  November  3,  1934  and  si  gned  by  appellants,  which  recited  that 
the  balance  due  , was  1^7080.00  was  offered  and  admitted  in  evidence. 
This  last  instrument  was  not  signed  by  appellee  and  never  accepted 
by  him.  Upon  the  question  of  vvhether  the  trust  deed  and  note  were 
altered  after  their  execution  and  delivery,  the  special  Master  foiind 
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against  the  contention  of  appellants,  '^e   have  read  the  record 
and  in  our  opinion  the  findings  of  the  special  Master  upon  this 
issue  as  ?\rell  as  upon  the  question  of  usury  v^ere  justified  by 
the  evidence.  Ihe  decree  appealed  from  will  therefore  be 
affirmed. 

DECREl  ;iFPIRMED. 


~8- 
^cf  boiJlieal,  diew  Tj-m-ai;  lo  noiJeejup  sdi  aoqis  bjb  Hew  as  euaet 


STATE    OF   ILLINOIS, 

SECOND  DiSTEiCT  J  I.  JTJSTCJS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  herehy 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Conrt  in  the  above  entitled  cause, 

of  record  in  my  ofBce, 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerh  of  the.  Appellate  Court 

(73815 — 5M^3-i 


fyJ^f 


AT  A  TERI,i  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottav/a,  on  Tuesday,  the  1st  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  th irty- eight , 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G,  V.'OLFE ,  Justice 
Hon.  BLAINE  >UFFL':AN,  Justice 
JUSTUS  L.  JO:-'NSON,  Clerk 
flALPr:  H.  DESPER,  Sheriff 


9  5I.A.  6  23^ 


BE  IT  REIaELiBERED ,  that  afterwards,  tc-wit:  On  APR  2  8  1P?3 

the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  fclloiwing,  to-wit: 


aen.   No.    9281 


Agenda  No.    33 


I¥  THE 
APPISLLATJS   COURT   OF  ILLINOIS 
SECOND  DISTRICT 


ibruary  Term,   A.D. 


Marvin  John  Prlen,   a  Hiin 
Ms  father  and  next   friend, 
Laurence  Prien, 


vs. 


C.  J,  Wieck, 


Apg^T  from  the  Circuit 
rt  of  Stephenson  County, 


Appellee , 


DOVE,  P.J. 

This  cause  originated  in  the  Circuit  Court  of  Stephenson 
County  by  Marvin  John  Prien,  Russell  7;est,  ?.cbert  Edvdn  Schutt 
and  Edwin  Vfilliam  Strehlow,  .rrdnors ,  by  their  respective  fathers 
and  next  friends,  filing  th&lr  complaint  against  C.  J.  Wieck  and 
William  Lescord  to  recover  damages  for  personal  injuries  which 
they  alleged  they  sustained  as  a  result  of  an  autonotile  collision. 
TJie  defendants  filed  their  separate  ansv/ers  and  counter-claims. 
Before  the  cause  went  to  trial,  a  judgment  by  consent  for  ^4125. 00 
was  rendered  in  favor  of  the  counter- claimant  liVilliam  Lescord  and 
against  Marvin  John  Prien.  The  issues  made  by  the  original  com- 
plaint, the  ansv;er  of  the  defendant  C.J.  '.'ieck,  thereto,  the 
counter-claim  of  C,  J.  V/ieck  and  the  ans?/er  thereto  were  submitted 
to  a  jury,  resulting  in  a  verdict  finding  the  defendant  C.  J.  Wleck 
not  guilty  and  finding  the  defendsmt  in  the  counter-claim  Marvin 
John  Prien  guilty  and  assessing  the  damages  of  the  counter-claimant 
O.J,  Wieck  at  |>800,00.  Upon  these  verdicts  appropriate  Judgments 
v/ere  rendered  and  to  reverse  the  judgment  against  hi/i^,  the  original 
plaintiff,  Marvin  John  Prien,  has  prosecuted  this  appeal. 

The  evidence  discloses  that  on  October  M,  1935  at  about  nine 
o'clock  in  the  evening,  the  four  plaintiffs  left  Monroe,  Wisconsin 
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in  an  automobile  owned  and  driven  by  the  plaintiff  Marvin  John  Prien. 
Their  destination  w&s  Freeport,  Illinois.  Russell  Viest  oat  in  the 
front  seat  with  trieu  and  Strehlow  and  Schutt  sat  in  the  rear  seat. 
Some  three  or  four  udles  north  of  Freeport  is  the  Eorthern  Star 
Dance  Pavilion  and  appellant  and  his  companions  stopped  there.  From 
the  Korthern  Star  Danoe  Pavilion  they  proceeded  south  along  State 
Highway  Route  74,  which  was  a  concrete  pavement,  twenty  feet  wide 
i/d-th  a  black  line  Aomx   the  center.  As  appellant's  car  reached  the 
crest  of  a  hill,  spoken  of  in  the  record  as  Snyder's  Hill,  the  car 
of  appellee,  G.J.  V/ieck,  was  approaching  from  the  opposite  direction 
being  driven  by  V/ieck.  According  to  the  testiDiony  of  the  eccupants 
of  the  Prien  automobile,  appellajTt's  car  was  travellin  g  between 
forty  and  fifty  miles  per  hour  as  it  reached  the  crest  of  the  hill 
and  it  v^as  at  this  tine  that  sorie  of  the  occupants  of  appellant's 
oar  first  observed  the  autoiaobilo  headlights  froni  the  Wieck  car  as 
it  came  toward  them  going  in  a  northerly  direction,   at  this  time 
the  Wieck  cai'  was  at  least  tv.'o  hundred  and  thirt?, -eight  feet  south 
of  the  Frien  autonobile.  All  of  the  occupants  of  the  Prien  oar 
testified  that  before  and  at  the  time  tiheir  car  reached  the  top  of 
the  Snyder  ITill,  they  v.ere  proceeding  in  their  proper  traffic  lane 
on  ijbhe  west  side  of  the  black  center  line,  tliat  they  did  not  know 
and  Aivere  unable  to  recall  what  ocoiorred  after  they  reached  tne  crest 
of  the  Snyder  Hill.  The  other  evidence  in  the  ease  discloses  that 
the  Prien  oar,  after  passing  the  crest  of  the  Snyder  Hill,  crossed 
the  black  center  line,  having  left  its  own  traffic  lane,  and  pro- 
ceeded south  two  hundred  and  thirty-eight  feet  at  sixty-five  or 
seventy  miles  per  hour  tmd  hit  the  left  rear  fender  of  the  car  driven 
by  appellee,  who,  before  the  collision  and  in  order  to  avoid  it, 
had  turned  his  car  to  the  right  and  was  partially  off  of  ohs  paved 
portion  of  the  highway  when  the  appellant's  car  hit  his  left  rear 
fender.  After  the  Prien  car  had  struck  appellee's  car,  it  continued 
south  in  the  north  bound  traffic  lane  some  ens  hundred  and  forty 
feet  and  struck  and  demolished  the  Lescord  automobile  and  as  a  result 
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of  that  collision  appellant  and  his  companions  were  all  very  seriously 
iniured.  Appellee's  car  was  not  damaged  very  extensively  and  was  suh- 
sex^uently  repaired  at  an  expense  of  ^^22.50.  The  evidence,  however, 
tended  to  prove  that  as  s  result  of  the  accident  appellee  lost  ten  or 
fifteen  pounds  in  weight,  became  nervous,  was  unahle  to  sleep  and  since 
the  accident  does  not  drive  his  autonobile  at  night.  The  several 
occupants  of  the  Prien  automobile  testified  that  they  had  never  drunk 
any  intoxicating  liouor  of  any  kind  and  had  not  been  drinking  on  the 
evening  in  question.  Helen  Hasse,  a  resident  of  Iv'onroe,  VVisconsin  and 
an  accuaintance  cf  appellant  and  his  corpanions,  testified  that  she 
saw  theiti  about  nine  o'clock  upon  the  evening  in  question  at  the  Recre- 
ation Olub  in  Monroe  and  that  sj'.e  also  saw  them  at  the  Northern  Star 
Dance  Pavilion  a  little?  later  that  evening,  that  she  entered  this  dance 
pavilion  about  the  tirae  they  left,  and  observed  that  they  staggered 
and  in  her  opinion  they  were  all  intoxicated. 

It  is  insisted  by  counsel  for  appellant  that  there  was  no 
evidence  to  sustain  the  wilful  and  wanton  count  in  the  counter-claim 
anfi  that  the  trial  court  therefore  erred  in  refusing  to  withdraw  that 
count  from  the  consideration  of  the  jury.  la  support  of  this  con- 
tention counsel  state  that  inasmuch  as  the  evidence  disclosed  that 
appellee  saw  appellant's  oar  when  it  was  at  least  tv/o  hiindred  thirty- 
eight  feet  in  front  of  him  and  that  he  noticed  that  it  was  wobbling 
and  had  crossed  ovsr  the  black  line  end  was  coTting  toward  appellee 
in  appellee's  traffic  lane,  that  it  was  the  duty  of  appellee  to  im- 
mediately turn  to  the  right  and  off  the  paved  portion  of  the  highway 
sufficiently  to  avoid  the  collision.  The  testimony  of  appellee  was 
that  the  lights  on  appellant's  car  v/ere  burning  as  it  came  toward 
him,  that  the  top  of  the  Snyder  hill  was  two  hundred  thirty-eight  feet 
from  the  place  where  appellant's  car  struck  appellee's  car,  that  as 
appellee's  car  approached  it  was  "wobbling  and  coming  on  our  side  of 
the  road  and  at  a  very  high  rate  of  speed.   I  turned  out  and  had  my 
front  wheels  just  about  off  the  pavement  and  one   rear  wheel  off  the 
pavement  when  the  approaching  car  struck  my  fender.  *  *  *  That  car 
was  wobbling  and  I  turned  out  as  quick  as  I  could.  I  turned  to  my 
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right  as  soon  as  I  saw  tliat  car  approaching."  All  of  the  evidence  is 
that  appellant's  car  had  crossed  the  hlack  center  line  and  was  travel- 
ling toward  appellee's  oar  on  the  wTong  side  of  the  highway.  In  order 
to  account  for  this,  counsel  for  appellant  say  the  glaring  headlights 
of  appellee's  car  as  it  approached  appellant's  car  blinded  the  driver 
ajQd  other  occupants  of  that  car.  This  statement  is  not  supported  by 
the  record,  Appellant  did  not  testify  that  he  ever  saw  appellee's 
car  as  it  approached.  He  did  testify  that  his  bttght  lights  were  on 
as  he  reached  the  crest  of  Snyder's  hill,   "I  noticed  the  lane  that 
goes  up  to  the  Snyder  home  that  night.  I  saw  that  as  I  came  over  the 
hill.  I  did  not  notice  the  scene  of  the  accident,  as  I  do  not  know 
where  it  happened.  My  father  pointed  out  to  me  (upon  appellant's 
return  from  the  hospital  on  November  8th,  1936)  where  the  accident 
took  place.  When  my  father  pointed  it  out  to  me,  I  then  recalled 
about  the  accident.   ***  I  do  not  remember  anything  about  the  accident 
itself.  I  did  not  see  another  oar  coming  toward  me.  I  didn't  see 
anything.  All  X  remember  is  that  I  went  over  the  top  of  tbe  hill 
on  ray  own  right  side  of  the  road  with  my  bright  lights  burninc  and 
that  I  saw  the  driveway  that  goes  up  to  the  Snyder  horoc.  The  last 
thing  I  remember  seeing  before  the  collision  vjas  the  road  leading  up 
to  the  Snyder  home.  From  that  time  on,  I  have  no  recollection  about 
the  collision  or  about  ansrthing  connected  with  the  acsident." 

Counsel  for  appellant  argue  that  inasmuch  as  the  evidence  dis- 
closes that  from  the  time  appellant  left  I-Fonroe,  Wisconsin  up  to  the 
time  he  reached  the  crest  of  Snyder's  hill,  he  drove  his  car  in  the 
proper  traffic  lane,  that  the  glaring  headlights  of  appellee's  oar 
blinded  him  and  that  he  therefore  found  himself  in  a  perilous  position, 
and  that  in  atteraptinp;  to  extricate  himself  froia  such  position  he 
acted  as  a  reasonably  prudent  person,  in  view  of  .such  peril  and  that 
therefore  the  jury  were  not  warranted  in  finding  hiia  guilty  of  wilful 
and  v^anton  misconduct.  The  trouble  with  this  argument  is  that  it  is 
not  supported  by  the  evidence.   While  it  is  true  the  evidence  does 
disclose  that  the  heatilighte  on  appellee's  car  were  burning.  It  does 
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not  appear  that  they  were  glaring  or  that  they  blinded  appellant. 
Furthermore,  if  appellant  did  find  hixaself  in  a  perilous  position 
it  vms  not  because  of  any  ivrongfiil  conduct  on  the  part  of  appellee. 

All  of  the  eviaenoe  is  t-iiat  appellee  v^ao  driving  liis  cai'  in  nis 
prop.r  traffic  lane,  going  aloaij  .it  a  speed  not  to  s^ceod  thirty- 
five  miles  per  nour,  that  the   pavemsnt  -was  di-y,  ZA'e   night  clear  and 
that  the  Lascord  car  was  proceeding  north  aad  vms  travelling  in  the 
saiae  -orarfic  lane  benind  appellee's  car,  that  another  car  ocoupied 
by  Paul  and  Hamea   B,  Ilgen  %as  behind  the  Lesoox-d  car.   Behind  the 
llgen  car,  also  going  nortn,  was  the  car  driven  by  Donald  Earmore. 
The  occupants  of  bhese  several  cars  all  testified  and  from  a  careful 
consideration  of  ail  of  tneir  testimony  anc   all  the  other  evidence 
in  the  record,  ii;  is  apparent  that  appellee,  at  the  time  his  car  was 
sti'uck  oy   appellant's  car,  v/as  driving  bis  car  off  of  the  pavement  and 
upon  tne  dirt  shoulder  of  the  highway  in  an  endeavor  to  avoid  being 
hit  ay  appellant's  cur,  wuioh  was  descending  the  Snyder  hill  on  the 
wrong  side  of  the  road  in  the  face  of  onconing  traffic,  at  a  high  rate 
of  speed  estixiiated  at  between  sixty~five  and  seventy  miles  per  hour. 
Under  all  the  evidence  found  in  this  record,  we  are  clearly  of  the 
opinion  that  -che  trial  court  did  not  err  in  refusing  to  v.'ithdraw  from 
the  consideration  of  tho  Jury  the  oovint  ch&rging  appellant  with  wilful 
and  wanton  His conduct. 

i'he  trial  coui't  submitted  to  the  jury  the  following  special 
interrogatory:  "v/as  the  c ross -defendant ,  Marvin  John  Prien,  guilty 
of  wilful  and  wanton  laisconduct  in  the  operation  of  the  automobile 
he  was  driving  at  and  ijamediately  prior  to  the  time  of  the  collision 
in  question?"  The  Jury  answered  this  interrogatory  in  the  affirmative. 
Cooiasel  for  uppellanc  argue  that  it  vt&s   error  for  the  trial  court  to 
suomib  this  special  interrogatory  to  the  jury  v;ithout  submitting  a 
copy  thereof  to  counsel  before  the  bgiuniug  of  the  arguments  in  the 
case.  Tnere  is  no  merit  in  this  contention  as  the  record  disclosfs 
that  after  the  evidence  was  concluded  but  before  the  cause  was  arguad 
by  counsel  the  court  submitted  to  counsel  for  both  sides  the  forms  of  ^'^^ 
several  verdicts  and  also  txxis  special  interrogatory  which  the  court 
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subsequently  submitted  to  the  jury. 

Counsel  further  insist  that  the  trial  court  erred  in  giving  to 
the  jury  the  following  two  instructions:  "The  co^^^t  instructs  the 
jury  that  if  you  believe  from  a  preponderance  of  the  evidence  under 
the  instructions  of  the  court,  that  the  cross -defendant ,  Marvin  John 
Prien,  is  puilty  of  wilful  and  wanton  misconduct  as  charged  in  the 
cross-plaintiff's  complaint,  you  shoula  assess  the  cross-plaintiff's 
damages,  if  any,  and  in  such  case  the  jury  may  give  exemplary  damages 
if  the  jury  believe  the  evidence  warrants  exemplary  damages:  the 
court  further  instructs  you  that  exemplary  damages  are  such  damages 
as  will  punish  the  defendant  for  a  wrong  done,  if  any,  fco  the  plain- 
tiff and  furnish  an  exaTiple  to  deter  others  from  like  practices." 
'The  court  instmacts  the  jury  that  if  you  find  karvin  Jolin  Prien, 
defendant  to  the  cross-complaint  of  U.J.  Vtiieck,  guilty,  then  in 
estimating  the  cross-plaintiff's  damages,  it  is  proper  for  the  jury 
to  consider  the  reasonable  costs  of  the  necessary  repairs  to  the 
automobile  of  the  cross-plaintiff  so  far  as  the  same  are  shown  by 
the  evidence  to  have  proximately  resulted  from  the  collision,  and 
also  the  effect,  if  any,  of  the  injury  upon  the  cross-plaintiff's 
health  and  all  such  injuries,  if  any,  as  the  jury  may  believe  from 
a  preponderance  of  the  evidence  naturally  and  proximately  resulted 
therefrom  to  the  cross-plaintiff,  as  well  as  bodily  pain  and  nervous 
and  physical  discomfort  endured  by  him,  if  any,  and  have  considered 
these  elements  if  proven,  fix  the  plaintiff's  damages  at  such  stun 
as  the  jury  may  believe  from  the  evidence,  is  a  far  and  just  compen- 
sation for  whatever  personal  injury,  if  any,  the  jury  may  believe 
from  the  evidence,  are  the  direct,  natural  and  proximate  result  thereof." 

The  objection  to  the  first  of  these  instructions  is  that  there 
is  no  evidence  in  the  record  from  which  the  jury  could  find  the  appel- 
lant guilty  of  wilful  and  wanton  conduct.  Yie   have  already  discussed 
the  evidence  and  arrived  at  a  contrary  conclusion  and  it  was  therefore 
proper  for  the  court  to  give  an  instruction  as  to  exemplary  damages. 
The  objection  to  the  second  instruction  is  that  appellee  testified  that 
he  did  not  receive  any  physical  injuries  and  that  therefore  it  was 
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clearly  erroneous  to  give  this  instruction.  Counsel  do  not  object 
to  the  wording  of  this  instruction,  nor  do  they  insist  that  it  does 
not  contain  a  correct  proposition  of  law,   w'hile  appellee  did  not 
testify  that  he  suffered  any  bodily  cuts,  abrasions  cr  laceretions 
as  a  result  of  thia  collision,  still  the  evidence  is  that  he  did. 
sustain  a  shock,  that  he  became  nervous  and  lost  woight  ?.nd  ripT^etite 
and  has  not  driven  a  car  at  night  since  bne  oollision,   ,/8  do  not 
believe  the  jury,  under  the  evidence  found  iu  thin  record,  could  have 
been  misled  by  this  instruction.  Stir  the  naore,  this  instruction 
relates  solely  to  compensatory  damages  and  the  verdict  niay  be 
sustained  upon  the  theory  that  the  jury  awarded  appellee  punitive 
damages. 

It  is  finally  insisted  that  the  verdict  cannot  be  sustained 
as  compensatory  dair.ages  and  that  if  punitive  daicages  -were  awarded 
it  is  excessive.   We  have  considered  dll  the  eTid^e-^ce  found  in  this 
record  and  in  our  opinion  the  jury  was  \varranted  in  returning  the 
verdict  it  did.   vte  have  considered  the  other  3ug£:,estlons  of  counsel 
but  find  no  merit  in  theiu.  The  record  is  free  froa  reversible 
error  and  the  judgment  will  therefore  be  affirmed. 

JUDGMENT  AFFIRMED. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certifj'  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Otta\\n.  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl:,  of  the  Appellate  Court 

(73S15 — 5M — 3-32)  ..^ 
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AT  A  TERIi  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  1st  day  of  February,  In 
the  year  of  our  Lord  one  thousand  nine  hundred  and  th irty- eight , 
Vifithin  and  for  the  Second  District  of  the  State  cf  Illinois; 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  WOLFE,  Justice 

Hon,  BLAINE  MIFFLiAN,  Justice  ■--  "■^^ 

JUSTUS  L,  JO;.-NSON,  Clerk       O  C|  ^  T   A    iO   £%  f^^ 
RALPr:  H.  DESPER,  Sheriff  "^ 


BE  IT  REiviELiBERED ,  that  af  terrf?.rds  ,  tc-v.'it :  On  APR  2  8  1933 
the  Opinion  of  the  Court  v/as  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  fcllowing,  to-wit: 


Gen.  No.  9282 


Agenda  No.  12 


Daniel  laust  and  Byrda 
Abbott , 


IN  THE  i\PPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
February  Term,  A.  D.  1938.     / 


Appellants 


Bartholomaus  3.  Steidinger, 
et  al» , 


Appeal  from  the  Circuit  Court 
Livingston  County. 


Appellees, 


HUFFMAN  -  J. 

This  was  a  suit  by  appellants,  as  Judgment  creditors,  to  set 
aside  an  alleged  fraudulent  conveyance  of  160  acres  of  land  in 
Livingston  Ooxinty,  by  Bartholomaus  3.  Steidinger  and  Leah,  his  wife, 
to  their  children.  The  deed  was  executed,  delivered  and  recorded  on 
December  9,  1930.  Appellants  obtained  their  judgments  against  Mr. 
Steidinger  in  the  months  of  July  and  August,  1931,  upon  notes  which 
were  secured  by  a  first  mortgage  on  444  acres  of  land  in  Mercer 
co\inty.  The  total  mortgage  indebtedness  upon  this  land  was  |30,000, 
a  portion  of  which  is  represented  by  the  notes  held  by  appellants. 

The  cause  was  referred  to  a  Special  Master,  vifho  found  that 
the  conveyance  of  the  160  acre  tract  was  fraudulent  as  to  appellants 
and  should  be  set  aside,  except  as  to  the  sum  of  ;i?10,500,  which 
amount  had  been  advanced  by  Mrs.  Steidinger' s  father  toward  the  pur- 
chase of  the  tract,  with  the  express  understan&ig  and  agreement  that 
the  same  should  be  charged  with  a  trust  in  favor  of  the  children  of 
Mr.  and  L!rs.  Steidinger,  who  are  the  grantees  in  the  above  deed.  The 
Master  recommended  a  decree  setting  aside  the  deed,  authorizing  sale 
of  the  premises,  subject  to  a  first  lien  in  favor  of  the  children  of 
]Vir.  and  Mrs.  Steidinger  in  the  sum  of  |10,500,  and  with  a  homestead 
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rlght  reserved  to  the  grantors  in  the  sum  of  |1000.   Objections  to 
the  Master's  report  Vvere  overruled  and  permitted  to  stand  as  excep- 
tions in  the  trial  court.  The  SkKEKH  Chancellor  sustained  appellee's 
exceptions  and  found  that  the  mortgage  notes  upon  which  appellants 
had  taken  their  judgments,  were  amply  secured  by  the  first  mortgage 
on  the  444  acres  of  land  in  Mercer  county;  that  at  the  time  of  the 
filing  of  the  complaint  herein,  the  reasonable  worth  of  that  land 
was  |33,300;  that  at  the  time  of  the  conveyance  of  the  160  acre 
tract,  Steidinger  was  seized  and  possessed  of  unencumbered  real  estate 
subject  to  levy  and  sale;  that  he  was  not  insolvent  at  the  time  he 
made  the  deed  to  said  tract;  that  the  conveyance  was  not  made  with 
the  intent  to  defraud  appellants  or  other  creditors  and  did  not  in 
fact  hinder  and  delay  appellants  or  other  creditors;  that  the  money 
used  to  purchase  and  improve  said  premises  was  furnished  by  Mrs, 
Steidinger's  father,  who  charged  sarae  with  a  trust  in  favor  of  the 
Steidinger  children,  and  that  the  conveyance  was  made  in  good  faith 
and  in  compliance  with  the  trust  imposed.   The  court  found  the 
/equities  with  the  defendants  (appellees  herein),  and  dismissed  the 
bill  at  cost  of  the  complainants.  From  this  decree  appellants 
I prosecute  this  appeal. 

The  testimony  taken  before  the  Master  consists  of  approximately 
two  hundred  pages,  which  renders  it  impracticable  to  enter  into  any 
discussion  of  the  same  here.  However,  on  the  part  of  appellants  it 
was  confined  largely  to  a  question  of  the  solvency  of  Mr. Steidinger 
at  the  time  he  executed  the  deed  to  his  children.  The  evidence  on  t he 
part  of  appellees  also  deals  mainly  with  this  question.  Appellants 
rely  upon  the  rule  as  announced  in  Birney  v.  Solomon,  348  111.  410, 
414,  and  Wright  V.  Risser,  290  111.  App.  576,  584,  to  the  effect  that 
the  validity  of  a  voluntary  conveyance  as  against  creditors  is  to  be 
determined  by  the  question  whether  it  directly  tends  to  impair  the 
rights  of  creditors,  and  that  it  is  of  no  moment  that  property  remain- 
ing in  the  grantor's  hands  after  such  conveyance  has  a  nominal  value 
in   excess  of  the  amount  of  his  indebtedness,  if  subsequent  events 
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sliow  that  the  property  so  remaining  in  his  hands  was  insufficient 
to  discharge  his  liabilities.  The  evidence  discloses  that  Mr. 
Steidinger  for  a  period  of  years  had  dealt  extensively  in  the  pur- 
chase and  sale  of  farm  lands.  It  appears  that  he  made  sales  of 
lands  ranging  in  price  from  :,270  to  $170  per  acre.  The  444  acre 
tract  located  in  Mercer  county,  upon  which  the  appellants  held  mort- 
gage notes,  vtras  traded  hy  Mx.   Steidinger  to  Eugene  Welcher  of  Peoria, 
who  assumed  payment  of  the  mortgage  thereon  as  part  of  the  purchase 
price.   In  this  transaction  it  appears  that  Steidinger  sold  this 
land  at  the  price  of  |150  per  acre,  receiving  a  business  property  In 
Peoria  at  the  figure  of  it39,000,  and  inthe  transaction  paid  to  lilr, 
Vifelcher  the  sum  of  |3500  in  casj^  The  Peoria  property  was  then  under 
mortgage  in  the  amoxint  of  ;|19,000,  which  Steidinger  claims  he  reduced 
to  the  extent  of  about  ^5000.   In  addition  to  this,  it  appears  that 
he  owned  city  property  which  was  unencumbered,  consisting  of  a  nine 
room  dwelling  house  and  city  lots  which  he  values  at  f3500. 

Although  fraud  is  generally  not  presumed,  yet  the  relationship 
of  the  parties  to  a  transaction  such  as  exists  herein  is  a  circumstance 
to  excite  suspicion.  Under  the  rule  in  this  state,  proof  of  actual 
insolvency  in  order  to  render  a  voluntary  conveyance  void,  especieilly 
when  made  between  hushand  and  wife,  or  parents  and  children,  is  not 
required,  and  where  one  is  found  to  be  insolvent  after  having  ffiaeh- 
such  a  conveyance,  the  burden  of  dispelling  the  implication  of  fraud 
as  against  pre-existing  creditors,  is  upon  the  grantee.  However,  if 
it  appears  that  the  debtor  did  retain  in  his  possession  property 
sufficient  to  discharge  his  debts  existing  at  the  time  of  making  the 
conveyance,  then  the  presumptive  evidence  of  a  fraudulent  intent  is 
overcome.  As  stated  in  the  casCof  State  Bank  of  Clinton  v.  Barnett, 
250  111.  312,  at  p.  318,  "if  this  was  not  permitted,  trade  of  every 
description  would  be  very  much  crippled,  and  instead  of  there  being 
an  active  inter-change  of  property,  the  whole  business  of  the  country 
would  stagnate."  The  owner  of  property  may  give  the  same  to  anyone  he 
chooses  so  long  as  he  thereby  injures  no  existing  creditor.  And  the 
fact  that  he  may  be  inj^ebted  is  not  of  itself  sufficient  to  render  the 
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gift  inoperative,  if  it  appears  that  at  the  time  he  is  solvent. 

The  evidence  discloses  that  the  160  acre  tract  in  question  was 
enciunbered  by  a  :|16000  mortgage;  that  $10 > 500  in  cash  was  advanced 
by  Itps.  Steidinger's  father,  and  that  she  further  received  |18,500 
from  the  sale  of  an  80  acre  tract  given  her  by  her  father,  which  funds 
appellees  claim  were  used  to  discharge  the  mortgage  on  the  160  acre 
tract  and  to  improve  the  same  with  buildings.   It  is  also  claimed 
by  appellees  that  the  money  so  advanced  by  Llrs.  Steidinger's  father 
was  based  upon  the  consideration  that  the  title  to  said  land  should 
be  held  in  trust  by  them  for  and  on  behalf  of  their  children. 

The  value  of  the  land  mortgaged  as  security  for  appellant's 
notes,  and  the  appellees'  financial  responsibility  at  the  time  of 
execution  of  the  deed  to  their  children,  were  questions  of  fact, 
illso  were  the  o^uestions  regarding  the  advancement  of  sufficient 
funds  by  Ivlrs.  Steidinger's  father  to  purchase  the  land  and  the 
conditions  tinder  which  the  same  were  advanced.  The  trial  court 
resolved  these  questions  in  favor  of  appellees. 

The  testimony  in  this  case  was/tended  and  involved.  Appellees 
urge  that  before  this  court  would  be  justified  in  reversing  the 
decree  on  the  ground  it  is  not  supported  by  the  evidence,  it  must  be 
able  to  say  the  decree  is  clearly  against  the  weight  of  the  evidence. 
We  do  not  understand  this  to  be  the  rule  except  in  cases  where  the 
witnesses  are  produced  and  examined  in  open  court  before  the 
Chancellor  hearing  the  case.  Union  Bank  of  Chicago  v.  Gallup,  317 
111.  184,  187;  Oliver  v,  Ross,  289  111.  624,  637;  Stasch  v.  Stasch, 
355  111.  581,  583,  584. 

From  a  review  of  the  record  we  are  of  the  opinion  that  the 
evidence  feg3ffife-W^support  the  finding  of  the  trial  court,  and  we 
are  not  disposed  to  interfere  with  that  conclusion. 

The  decree  of  the  Circuit  Court  of  Livingston  County  is 
affirmed. 

Decree  affirmed. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  liand  and  affix  the  seal  of  said 

Appellate   Court,  at  Otta-wn,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  tbirtv- 


Cleric  of  the  Appellate  Court 

(73815— 5M— 3-32)  «^^fe.7 
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AT  A  TERli  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  1st  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight , 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRAMKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  V.'OLFE,  Justice 
Hon.  BLAINE  MIFFLIAN ,  Justice 
JUSTUS  L.  JO:-'NSON,  Clerk 
ML?.-:   H.  DESPER,  Sheriff 


29  5I.A.  624 


BE  IT  REKELiBERED,  that  aftervards,  tc-wit:  On  APR  2  8  ^933 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit; 


General  No.  9278 


Agenda  No.  10. 


IN  THS 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


February  Term,  7i.D 


Fred  Burren, 

Plaintiff  and  Appellant 

vs. 
Albert  W.  Kooh, 

Defendant  and  Appellee. 


Appeal  froci  €kQ  Girouit 
Court   of  Boone  County. 


WOLFE,  J. 

Fred  Burren,  appellant,  started  an  action  of  forcible  entry 
and  detainer  against  Albert  W.  Koch,  defendant,  in  the  Circuit  Coxirt 
of  Boone  County,  seeking  possession  of  certain  farm  land  in  Eoone 
County.  The  petition  alleges  that  the  defendant  entered  into  the 
possession  of  the  premises  in  question  xinder  a  certain  lease  which 
had  expired  on  February  28,  1937.  It  also  alleges  that  a  sixty  days' 
notice  had  been  given  by  the  plaintiff  to  the  defendant  to  surrender 
up  the  premises  at  the  expiration  of  the  lease.  The  plaintiff  alleges 
he  is  entitled  to  the  possession  of  the  premises.  The  defendant  filed 
his  answer  in  which  he  admits  that  he  entered  into  the  lease  in 
question,  but  denies  that  he  vi'ent  into  possession  of  said  premises 
under  said  lease.  He  avers  he  was  in  possession  of  the  same  under  a 
contract  of  purchase  from  the  plaintiff  to  the  defendaat  at  the  time 
the  lease  in  question  was  executed;  that  he  had  complied  with  the 
terms  of  the  contract  for  a  deed  and  tendered  the  money  and  demanded 
a  deed  from  the  plaintiff,  but  that  the  plaintiff  refused  to  execute 
a  deed  as  provided  ftn  the  contract.  To  this  ansvirer  the  plaintiff 
filed  a  replication  and  denied  that  the  defendant  had  tendered  the 
amount  due  under  the  contract,  and  denied  that  the  plaintiff  had 
refused  to  execute  a  deed  to  the  defendant. 

The  case  was  tried  before  the  court  Vvdthout  a  jury.  The  court 
found  the  issues  in  favor  of  the  defendant  and  dismissed  the  suit  at 
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plaintiff's  cost.  It  is  from  btils  judgment  that  this  appeal  is 
prosecuted. 

On  January  2S,  1938,  the  appellee  filed  a  motion  to  dismiss 
the  appeal.  This  motion  is  supported  tj   an  affidavit  in  which  the 
defendant  states  that  the  cause  of  action  has  been  settled  and  there 
is  nothing  for  this  court  to  pass  upon*  The  appellant  has  filed  a 
counter-affida-vit  denytng  that  the  cause  of  action  has  been  settled 
and  has  entered  a  motion  to  strike  the  motion  of  appellee.   These 
motions  were  talcen  with  the  case,  and  after  due  consideration  the 
motion  to  dismiss  and  the  motion  to  strike  are  hereby  denied. 

On  January  29,  1938,  the  appellant  entered  a  motion  to  expunge 
from  the  record  defendant's  Exhibits  Jlos.  1,  2,  3,  4,  5,  6  and  7,  be- 
cause said  Exhibits  were  not  admitted  in  evidence  at  the  trial  of  the 
case  on  August  3,  1937,  but  were  admitted  more  than  thirty  days  after 
judgment  was  taken  and  rendered  in  said  cause,  when  the  record  was 
presented  to  the  presiding  judge  for  his  certification.  This  motion 
is  supported  by  affidavit  of  one  of  the  attorneys  for  the  appellant. 
The  appellee  filed  an  affidavit  in  opposition  to  said  motion.  The 
attorneys  for  appellant  and  appellee  differed  materiall3r  as  to  what 
was  said  and  done  in  the  Trial  Court  at  the  time  the  record  was  pre- 
sented to  him  to  be  certified.  The  record  itself  shows  that  the 
plaintiff's  Exhibits  Nos.  1,  2  and  3,  were  admitted  in  evidence,  and 
the  defendant's  Exhibits  Noi.  1,  2,  3,  4,  5,  6  and  7,  were  also 
adjaitted  in  evidence.  The  record  also  shows  an  exception  by  the 

plaintiff,  ?ind  also  shows  a  motion  was  made  by  the  defendant  asking 

and 
leave  to  withdraw  the  Exhibits  given  by  the  defendant/to  substitute 

copies  therefor.  After  this  v/as  done  plaintiff's  attorneys  examined 

the  plaintiff  on  re-direct  examination,  and  then  re-cross  examination 

by  the  attorneys  for  the  defendemt. 

The  'Trial  Court  certified  the  record  as  correct.  The  record 

that  was  presented  by  the  attorneys  for  the  plaintiff  bears  the  0.  E, 

of  the  attorney  for  the  defendant.  In  a  review  of  the  record  as  it 

now  stands,  this  coiart  will  have  to  consider  that  the  same  ia  correct 

and  that  the  Exhibits  Vi'ere  admitted  in  evidence  as  the  records  show. 
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Tlie  motion  to  expunge  the  Exhibits  of  the  defendant  from  the  record 
is  hereby  denied. 

The  plaintiff,  being  called  as  e  v.-itness  on  his  own  behalf, 
testified  that  he  was  the  o'P'ner  of  the  property  in  ciuestion;  that  he 
and  Albert  W.  Eoch  had  entered  into  a  lease  which  is  identified  as 
Plaintiff's  Exhibit  No.  3;  that  the  lease  had  expired;  that  he  had 
served  a  written  notice  on  the  defendant  demanding  possession  of  the 
farm  at  the  termination  of  the  lease;  that  be  had  also  served  a 
landlord's  five  days'  notice  demanding  of  the  defendant  the  sum  of 
#291. 66  as  rent  for  the  premises. 

The  defendant  then  cross-examined  the  plaintiff,  lir.  Burren 
identified  each  of  defendant's  Exhibits,  Nos.  1,  3,  3,  4,  5,  8,  and 
8,  and  admitted  that  defendant's  Exhibit  No.  7,  which  is  the  contract 
for  the  sale  of  the  land  in  question,  was  executed  by  Mr.  and  Mrs. 
Albert  W.  Koch,  and  also  admitted  that  at  the  tiine  the  lease  in 
question  was  made,  ¥x.   Koch  v/as  in  possession  of  the  premises  under  a 
contract  for  deed.  The  lease  expressly  provides  that:  "It  is  further 
stiptilated  and  agreed  by  and  betv;een  the  parties  hereto  that  the 
signing  and  executing  of  this  lease  by  the  said  party  of  the  second 
part,  shall  not  in  any  way,  constitute  or  be  considered  a  waiver, 
release,  or  relinguiahicent  of  any  right,  title,  or  interest  he  may 
have  in  an  undivided  one-half  of  said  above  described  premises,  by 
virtue  of  any  written  contracts  heretofore  entered  into  between  said 
parties  relative  thereto,  or  otherwise." 

The  case  of  the  State  Bank  of  St. Charles  vs.  James  H.  Burr, 
283  111.  App.  L537,  in  which  the  Bank  of  St. Charles  brought  a  suit 
of  forcible  entry  and  detainer  against  James  H.  Burr,  the  facts  were 
similar  to  the  case  we  are  now  considering,  and  the  court  held:  "In 
an  action  of  forcible  entry  and  detainer  ?i/herein  it  appeared  thati 
besides  a  lease  there  had  also  been  executed  a  deed  of  ■che  premises 
and  an  option  to  re-purohase  upon  payment  of  money  secured  by  trust\ 
deed  and  notes,  held  that  the  lease,  deed  and  option  should  be 
construed  together  to  ascertain  the  intent  of  parties,  and  that  so 
construed  the  transaction  should  be  held  to  be  a  mortgage,  and  there-\ 
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fore  an  action  of  forcible  entry  and  detainer  vfas  not  maintainable, •* 

In  the  present  case,  tlie  defendant  Koch  was  in  possession  of 
the  premises  as  ovmer  of  a  one-half  interest  in  the  farm,  Ee  deeded 
the  same  to  the  appellant,  Burren,  vifho  thereupon  executed  a  contract 
of  sale  to  Eoch  foi'  the  premises.  Later  Kooh  entered  into  a  lease 
of  the  precdsos  to  Eurren,  and  expressly  provided  tbat  it  was  made 
subject  to  the  contract  of  sale.  Under  these  circumstances  it  is 
our  conclusicn  that  these  instruments  should  be  considered  together, 
and  Vklien  so  considered  it  does  not  show  that  the  appellee,  Koch, 
held  the  premises  under  a  lease  as  claimed  by  Eurren,  and  that  the 
appellant  cannot  maintain  his  suit  of  forcible  entry  and  detainer. 

The  judgment  of  the  Trial  Court  is  hereby  affirmed. 

Judgment  Affirmed. 
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STATE   OP   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSOIsr,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certif J'  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

. in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerh  of  the.  Appellate  Court 

(73815 — 5M — 3-32) 


/^yf-/ 


AT  A  TERIi  OF  TKE  APPELLATE  COURT, 

Begun  and  held  at  Ottav^■a,  on  Tuesday,  the  1st  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty- eight 
ViTithin  and  for  the  Second  District  of  the  State  of  Illinois; 

Present  —  The  Hon.  FRANKLIN  R,  DOVE,  Presiding  Justice 
Hon.  FRED  G.  TOLFE,  Justice 
Hon.  BLAINE  MJFFLAN,  Justice 

JUSTUS  L.  JO>"NSON,  Clerk     ^^.^-^  m  rit    ^    M  2^ 

AiLL?x-_  H.  DESPER,  Sheriff 


BE  IT  RELELiBERED,  that  aftervards,  tc-wit:  On  APR  2  8  |9!^8 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  v/ords  and  figures  following,  to-wit: 


Gen.  No.  9292  Agenda  No.  15 

In  the  Appellate  Court  of  Illinois 
Second  District 
February  Term,  A.  D.  1938 
Marr,  Green  and  Company,         ^^- 


a  corporation,  /^r  ^  j^ 

Appellee, 


vs. 

Village  of  Grays  Lake, 
a  Mvmicipal  Corporation, 
Appellant , 


App^fil  from  the  Cii;4uit  JJdUrt"' 
of  Lake  Covg^y 


7' 


WOLFE,  J. 

On  April  6,  1932,  Marr,  Green  &  Company,  a  corporation, 
started  suit  in  the  circuit  court  of  Lake  County  against  the 
Tillage  of  Grays  Lake,  a  municipal  corporation,  for  the  collection 
of  money  alleged  to  be  due  the  plaintiff  for  certain  engineering 
services  for  local  improvements  under  the  Local  Improvement  Laws 
of  the  State  of  i:j.linois.  The  declaration  is  in  two  counts:  The 
first  cQunt  declares  upon  a  written  contract  of  date  May  13,  1925, 
The  second  count  the   old  common  counts.  The  declaration  is  support- 
ed by  an  affidavit  for  the  amount  due.   The  defendant  filed  a 
plea  of  general  denial  and  attached  ah  affidavit  of  meritorious 
defense.  The  case  was  heard  by  the  court  without  a  jury  on  a 
stipulation  of  facts. 

In  substance  the  stipulation  shoves  the  following:  In  the 
years  1925,  1926  and  1927,  the  plaintiff  was  an  engineering  cor- 
poration having  an  office  in  Chicago,  Illinois,  with  Paul  E.  Green 
acting  as  its  president.   The  defendant  during  that  time  was,  and 
is  now,  a  village  incorporated  under  the  General  Laws  of  the  State 
of  Illinois.   The  defendant  desiring  to  construct  a  system  of  paving 
entered  into  a  contract  with  the  plaintiff  on  May  13,  1925,  by 
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which  the  plaintiff  agreed  to  perform  all  neoessary  engineering 
work  for  such  improvements,  and  the  defendant  agreed  to  pay  plain- 
tiff for  such  work  at  a  stipulated  price.   T&e  contract  called  for 
several  different  pavements,  which  were  not  to  be  constructed  by 
t^e  village  as  a  whole.   It  v.as  divided  into  separate  units,  as 
different  parts  of  the  village  were   involved.  Improvements  numbered 
18,  19,  20,  21  aad  32,  are  not  involved  in  this  suit.   TMese  im- 
provements had  been  completed,  or  v.ere  in  process  ox  completion 
when  three  additional  improvements,  numbers  23,  24  and  35  were 
contemplated  and  planned  on  3eptember  7,  1926. 

On  that  date  the  Board  of  Trustees  of  said  city  directed 
the  Village  Clerk  to  instruct  the  plaintiffs  to  prepare  plans,  etc., 
for  the  paving  of  these  streets  in  the  village.   The  plaintiffs 
proceeded  to  do  so  and  for  that  purpose  designed  three  additional 
improvements,  numbered  23,  24  and  25,  the  ones  in  issue  in  this 
suit.  They  prepared  a  resolution  for  msiking  such  improvements 'by 
special  assessment  proceedings,  such  plans,  resolution,  etc., 
being  duly  submitted  by  the  engineers  to  the  Board  of  Local  Improve- 
ments of  said  village.  Public  hearings  were  called  and  held  thereon 
as  provided  by  lav.'.  The  cost  of  these  three  improvements  as  esti- 
mated by  the  engineers  vms  ^140,300.00, 

The  Board  of  Local  Improvements  of  said  City  adopted  a  reso- 
lution in  each  case,  for  making  such  improvements,  and  held  public 
hearinj:s  as  provided  by  the  Local  Improvement  Act.   At  these  public 
hearings  objections  to  making  such  improvements  were  filed  by  many 
property  owners  affected  thereby.   The  Board  adjourned  the  hearing 
on  £s±3s.   said  objections  from  December  9th  to  December  14,  1926.   At 
suoxi  adjourned  hearing  further  objections  -were  made  by  interested 
property  owners,  and  further  action  on  said  resolution  was  postponed 
to  March  15,  1927.   No  further  action  was  taken  hy   said  village. 

On  April  4,  1927,  the  plaintiff,  M&rr,  Green  Sc   Company,  pre- 
sented to  the  Board  of  Trustees  of  the  Tillage  of  Grays  Lake  a 
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bill  for  tiieir  services  in  making  the  preliminary  plans,  estimates, 
etc.,  for  t  e  sum  of  ,,.-1406.00,  the  same  being  computed  at  the  rate 
as  provided  Iej.   in  the  written  contract.   On  the  same  day  the  hill 
was  allowed  by  the  Board  of  Trusteew  of  defendant  village.   At  the 
hearing  of  said  cause  the  court  found  the  issues  in  favor  of  the 
plaintiff  and  against  the  defendant  and  entered  judgment  in  favor 
of  the  plaintiff  for  the  s\am  of  .tl^l406,00,  and  assessed  the  cost  of 
suit  against  the  defendant.  To  reverse  this  judgment  the  Village 
of  Grays  Lake  has  appealed  the  case  to  this  court. 

The  appellants,  in  their  brief,  state  their  theory  of  the 
case  to  be  as  follows:   "(1)  That  the  contract  declared  on  is 
void,  for  the  reason  tjiat  it  created  a  debt,  an  obligation,  an 
expense  to  be  paid  from  the  general  funds  of  the  village  for  which 
no  appropriation  had  been  previously  made,  in  violatSion  of  Sections 
III  and  IV  of  Article  7  of  the  Cities  a: d  Villages  Act.   (2)  That 
the  Board  of  Trustees  had  no  power  to  create  such  obligation,  either 
directly  or  in  the  alternative.   (3)   That  the  Board  of  Trustees 
had  no  power  to  obligate  itself  either  to  pass  an  ordinance  providing 
for  the  making  of  a  local  improvement,  and  creating  a  special  fund 
against  v;hich  lawfully  issued  interest  bearing  certificates  might 
be  drawn  to  pajr  the  plaintiff,  or  in  tT^e   alternative,  to  pay  the 
plaintiff  from  the  general  funds  of  said  village  for  work  done  in 
case  it  elected  to  abandon  the  improvement^  unless  an  appropriation 
of  such  funds  had  been  previously  made  for  such  purpose." 

In  the  case  of  Anderson  v.  The  City  of  Highland  Park,  276  111. 
App.527,  similar  questions  were  involved^,  and  on  page  338  of  said 
opinion  we  said:   "A  municipal  corporation  may  be  estapped  by  its 
own  conduct.  The  rule  is  that  a  city  may  be  estopped  to  set  up 
the  defense  that  its  contract  was  not  made  in  compliance  with 
the  foriji  and  method  prescribed  by  law  if  the  city  had  accepted 
the  behefits  of  the  contract  as  executed  by  the  other  party  thereto, 
if  the  contract  is  not  ultra  vires  of  the  city  nor  prohibited  by 
law.    A  city  is  liable  for  the  costs  and  expenses  of  preparing 
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a  local  improvement.  The  design  and  effect  of  tlie  ordinances 
of  the  City  of  Highland  Park  requiring  its  contracts  to  be  in 
writing  the  Aye  and  I'Tay  shall  be  taken  on  any  motion  or  reso- 
lution voted  on  by  the  city  council  d.nd  that  all  ordinances 
and  resolutions  appropriating  money  shall  remain  on  file  for  one 
week  with  the  city  clerk  for  public  inspection,  is  to  define  the 
mode  of  the  execution  of  express  contracts  with  the  city.   In  the 
case  of  Chicago  vs.  Pittsburg,  C.  C.  &  3t.  L.  Rf.   Co.,  244  111. 
8a0,  it  is  said:   'A  city  is  not  entirely  exempt  from  all  the  rules 
of  honesty  and  fair  dealing  that  afce  applicable  to  individuals  and 
private  dorp  or  at  ions.   If  a  city  may  lawfully  exercise  a  pov/er,  it 
may  be  equitably  ejtopped  to  question  the  validity  of  its  exercise 
on  accost  of  the  manner  in  whicji  it  is  done  or  the  lack  ofrequired 
formalities,  as  right  and  justice  require,'   The  provisions  of  the 
ordinances  are  not  a  limitation  on  the  power  of  the  city  contained 
in  its  charter.  Having  accepted  the  benefits  of  the  work  of  the 
plaintiff,  it  would  be  ineq^uitable  and  unjtfst  to  psrmit*9the  defend- 
ant to  defeat  the  claim  of  the  plaintiff  by  relying  on  the  ordinances." 

The  Slime  questions  were  presented  to  the  oupreme  Court  in 
the  dase  of  Bun£;e  v.  Downers  Grove  Sanitary  Districc,  356  111. 
531,   On  page  537  of  said  opinion  we  find  the  following:  "Defendant 
contends  triat  it  is  not  liable  because  the  contracts  v/ere  contingent 
upon  completion  of  the  improvements.   It  has  been  repeatedlj'-  held 
by  the  court  that  where  a  special  assessment  proceeding  is  not 
carried  to  completioa,  either  because  of  the  invalidit;'-  of  the 
ordinance  or  because  it  is  dism-issed  before  confirmation,  the 
municipality  cannot  avoid  payment  by  setting  up  the  contingent 
nature  of  the  contract  but  is  liable  out  of  the  general  fund. 
Defendant  having  repudiated  its  contracts  with  plaintiffs,  they 
were  entitled  to  treat  the  contracts  as  rescinded  and  recover 
upon  quantiua  meruit  so  far  as  they  had  performed.   The  contracts 
with  plaintiffs  having  been  repudiated,  the  fact  that  proceedings 
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Nos.  36  and  28  were  not  dismissed  of  record  is  no  defense  to  the 
action. 

"The  basis  of  the  action  as  limited  by  the  bill  of  particu- 
lars was  not  upon  the  contracts  for  services  under  proceedings 
DJos.  26,  27  and  28,  but  upon  quantum  meruit  because  of  defendant's 
repudiation  of  the  contracts.   That  being  the  issue,  the  trial 
court  did  not  err  in  admitting  testimony  as  to  the  value  of  such 
services. " 

It  is  our  conclusion  that  the  law  as  set  forth  in  these 
two  opinions  fully  covers  the  issues  as  presented  in  t^is  appeal, 
and  the  trial  court  properly  rendered  judgment  in  favor  of  the 
appeilee.  The  judgment  of  the  circuit  court  is  hereby  affirmed. 

Judgment  Affirmed, 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73S15— 5M — 3-32) 


AT  A  TSmi    OF  TEE  APPELL/.TS  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  3rd  day  of  Kay,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRAKIILIN  R,  DOVE,  Presiding  Justice 
Hon.  FRED  G-.  l.OLFS,  Justice 
Hon.  BLAIMS  I-IUFFTv^AlT ,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPER,  Sheriff 


BE  IT  RmiEMBSRED,  that  afterwards,  to-wit:  On  MAY  10 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


General  ko.».  9S3S» 


Vgeiada^lfo*   lf«. 


M'PSIXATS  COURT  Of  ILLINOIS 
February  mi-iE,  a.  f.  19 


M/^RTIK  VSRNA,   Atoinistrator  of  th© 

Estate  of  F'SfBR  fmm;.,   Decease 

Plalnfci  f  f — '\T}#aie«!; 


vs. 


i   Ijceoutrix  of  the  Satate 
of  OSOKGl  KOFFAT,  Deceased, 

Defendant — Appellaat, 


)   appeal  froK  tU® 
)     Circuit  Court  of 
)   -  ill  Count 'f. 


) 


This  Is  an  appeal  frocx  aa  order  granting  the   appelle«- 
plaiatlff ,  a  new  trial.  The   same  was  allowea  the  iJSd  da/  of  April, 
1937.  The  cause  of  action  nrose  out  of  an  autosobile  aocldent  which 
occurrecl  on  the  17tli  dia/  of  January,  1936,  in  ill  County  on  Route  4 
of  the  highway  system  of  the  State  of  Illinois,  The  suit  was  brought 
to  reeover  damages  for  the  death  of  th©  plaintiff's  intestate,  th© 
appellee  herein,  and  was  eftartod  against  one  George  Koffat,  who  was 
the  original  aefeadant  In  the  e«isi.   ubaequent  to  the  institution 
of  the  suit,  weorg©  Moffat  died,  and  upon  his  death  the  appellant 
was  auhatltuted  as  party  defendant,  by  order  of  the  court. 

The  coi&plffvint  consisted  of  three  counts.  The  first  count 
alleges  that  the  plaintiff's  intestate  was  walking  upon  the  said 
highway  and  in  the  exeroiee  of  due  care  and  caution  for  his  own 
safety;  that  the  defendant's  teetnte  operated  an  sutosioblle  In  & 
northerly  direction  on  said  highway.  Route  4,  snd  carelessly, 
negligently,  and  improperly  managed  and  operated  his  autoanobile; 
that  by  and  through  th©  negligence  and  iasproper  conduct  of  said 
defendant's  Intestata,  and  without  any  want  of  due  care  on  the  part 
of  plaintiff's  intestate,  the  said  automobile  ran  into  and  struck 
vsith  greet  force  Pind  violence,  plaintiff's  intestate,  ^iiereby  he  was 
in 
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iajured,   etc.,   aJtid  as  a  ooa®equ®ace  of  suola  injurlea,   diefl,     Tfes 
oomplalnt  then  oontinues  with  an  allegation  of  issuance  of  letters 
of  adffiinlatretioB,   the  dasiagQ,   sto. 

Th©  seoona  count  of  the  ooaplaint  charges  sutotsatially 
ttis  tix©  first  oourit,  r®gardlng  the  loeation  of  the  aeoiaent;   that 
plaintiff's  iatest«tQ  i^as  a  pedestrian,    and  ooBtlnues  with  the  neg- 
ligence charge  against  defendant's  testate  in  that  he  violated 
Section  22  of  the  Motor  Vehicle  Law  ami  operated  his  autostobile  at 
a  speed  greater  than  was  reaeonable  and  proper  in  regard  to  the 
traffic  and  use  of  the  way  so  ae  to  endanger  the  life  and  liiah  or 
injure  the  property  of  any  person. 

The  third  count  charges  the  violation  of  Section  40  of 
the  Motor  Vehicle  Lavs,  which  provides  that  upon  approaching  a 
person  nvalking  upon  or  along  a  public  highway,  the  operator  of  a 
B.iotor  vehicle  shall  give  reasoaahle  warning  of  ^hls  approaoli,   etc* 
This  count  furtiser  alleges  defendant's  tastete  failed  to  give  such 
waxning  and  by  euch  negligence  on  the  part  of  defendant's  testate, 
the  plaintiff's  intestate  was  struck  by  the  autostobile  end  sustained 
injuries  frora  \Ehich  he  died. 

The  defendant,  ap  ellant  herein,  filed  an  answer  to   the 
eoiaplalnt  denying  eaeh  end  every  charge  of  negligence  made  against 
the  defendant's  testate  and  further  expressly  denied  that  defendant's 
testate  operated,  aiftnaged,   posaeased,   controlled,   drove  or  propelled 
the  automobile  or  motor  vehicle  mentioned  in  plaintiff's  amended 
complaint,   either  individually  or  by  or  through  his  agent  or  servant, 
and  denied  the  control  or  poaseasion  of  the   Inatrxusientallty  causing 
the  alleged  death  of  the  plaintiff's  intestate. 

The  case  was  submitted  to  a  jury,   evidence  was  heard  and 
the  jury  found   the  iaauea  in  favor  of  the  defendant.     The  pli&atiff 
made  a  motion  for  a  new  trial.     The  Court   sustained  the  motion  and 
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^  granted  a  new  trial.     It  is  fro®  this   order  of  the  trial  eotjrt  in 
granting  the  plaintiff  e  mvi  trial  that  this  appeal  is  prosecuted. 

i\t  th«  time  th®  oas©  was  eelled  for  trial,   th©  plaintiff 
filed  a  motion,   8upport«<J  hy  affidsvit,    r«i«Q8tlng  lesv©  of  court 
to  ask  the  prospective  Jurors  whether  any  of  their,  were  interested, 
financially  or  other«iae,  in  the  "All  Spates  Insurstneo  Company"  or 
the  "IndeiEnit/  Company  of  Horth  /unerloa".     Counsel  for  tlie   defendant 
adnilttod  in  open  oourt  tLet  he  represented  the  ladeianlty  Insurano© 
Company  of  Korth  ^^jEaerioa  in  the  defense  of  tfee  case.     The  ease  v/as 
set  for  trial  on  Maroh  E2,  1937,   et  10:00  o»Clock  .-■.,  K,  and  tbia 
KOtlon  and  affidavit  were  presented  to   tne  court  end  counsel  for 
the  defendant  at  10:05  o'olook  A.M.,   just  before  the  examination 
of  the  prospeotive  jurors.     Oounsel  for  the  defendant  aaked  th© 
court  for  one  day's  time  t«  suteit  to  the  oourt  an  affidavit  showing 
that  none  of  the  jurors  to  sit  in  the  cause  were  interested  as 
stookholdera,   flniancially  or  otherwise,   directly  or  indii^eotly,   in 
either  of  said  inauranoe  oompenies.     Counsel  for  plaintiff  stated 
that  they  had  no  positive  proof  to  submit  to  the  oourt  showing  that 
any  of  the  prospective   jurors  had  such  interest  in  either  of  such 
insurance  ooaipanies.     Th©  court  fienied  defendant's  oounoal's  request 
for  one  day's  continuance  end  ruled  that  counael  for  the  plaintiff 
could  ask  the  jury  generally  if  they  had   any  interest  in  any 
corporation  without  naming  the  corporation. 

The  learned  trial  jxidge  in  hia  atatement   (which  is 
incorporated  in  the  record)   of  the  reason  vfhy  he  granted  the 
plaintiff  a  new  trial,   said,   that   in  hia  opinion  the  verdict  is 
contrary  to  the  weight  of  the  evidence  and  he  was  in  doubt  concerning 
his  ruling  on  the  motion  of  plaintiff  to  he  allowed  to  ask  the  jury 
if  they  had  any  financial  interest  in  an  insurance  company. 

Probahly  the  leading  case  on  whether  such  questioiis  can  by 
propounded  to  a  juror  on  his  voire  dire  is,  Iroquois  Furnace  Go.  vs. 
:.«Crea,   191  111.,   340,   In  which  the  court  saysj      "It  is   oompleined 
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tliat  tiis  court  srred  la  permitting  oounsel  for  appellee  to    question 
eertalii  Jurors  upon  tbeir  voire   clirs  as  to   their  interest  in  tlie 
Union  Caauslty  Com^smj*     It  appears  that  an  attora®y,  representing 
tbfit  oompaay.  w®®  present  with  th«  attorneys  for  appellant  at  the 
trial.     Til©  question  was  proper  at  least  for  the  purjjos©  of  enabling 
counsel  to  exercise  tiseir  right  of  pereffitorj  challense,   if  for  no 
other  purpos©.      (a'Hare  -s^*   Chicago,  Kadison  and  northern  Railroad 
Co.  139  111.,  151j  ,A5iericaw  Bridge  vsorks  v.  Fereira,  79  111.  App., 
90,  and  csaea  tiierein  cited.)*' 

In  hhe  oaj^se  of  Ne^;  /letna  Portland  Gament  Co.  vs.  Hatt, 
231  Federal,   at  page  617,   tlae  advisability  of  asking  such  questions 
in  iffipanelling  a  jury  was  discussed.     Th@  court  In  its  opinion  nse 
tJais  language:      **{7)   Other  errors  are  aisaigned,  and  they  have  been 
carefully  considered;  we  are  eonvlneed  that  they  were  not  prejudicial. 
There  is    one,   however,  which  «se  think  oufrht  to  be  specially  noticed. 
It  relates  to  the  i^aneling  of  the   jury.     Counsel  for  the  administrator 
were  perseitted  to  ask  the  talesmen,   separately,  upon  their  voir  dire, 
i»hether  any  of  them  had  ever  beeri  in  the   insurance  fousineas  or  had 
ever  been  an  siigsnt  for  the  Baltimore  Fidelity  k  Casualty  Company  of 
Baltimore,  Md.     One  of  the  talestnen,   in  answer  to  the  first  question, 
said  that  h©  had  not,   and  another  one  said  that  he  had  been  in  the 
insurance  business,   though  no  answer  appears   to  have  h®@n  sm&e  to 
the  second  question.     Counsel  for  the  eompany  objected  to  the  questions 
and  requested  the  court  to  warn  counsel  for  plaintiff  against  aaJdng 
such  queationa.     The  court  was  dispoeed  to  allow  "a  very  broad  range"} 
exceptions  were  reserved,  and  error  is  assigned  here.     The  relevancy 
find  the  propriety  of  such  questions  as  these  have  been  the  aubjeots 
of  f refluent  decision,  v^here  they  have  been  presented   (a)   in  the 
impaneling  of  a  jury,  or  (b)   in  the  examination  of  witnesses.     A 
nianifeat  distinction  arlsee  concerning  the  pertinence  of  the  question© 
v;hen  testing  the  qualifioations  of  proposed  juror»  and  when  determining 
the  adiEiasibllity  of  evidence  under  distinct  issues  during  the  trial. 
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TUe  weight  of  authority  favors  the  aliowance  of  suoh  cjuestionis  and. 
the  answers,  isiiere  th©  (pestione  appear  to  be  presented  In  good  faith 
and  for  the  purpose  onlf  of  ascertaining  the  fitn«»e  of  persona 
suimtiLoned  as  jurors.*'  (Her®  follows  a  long  list  of  citations, 
iftclading  Iroquois  i-'urnace  Co,  vs.  McCrsa,  191  111.  340,) 

••On  the  other  hand,  there  is  a  distirnct  olass  of  decisions 
forbidding;  auch  questioaa,  as  v-.ell  ss  the  answers,  while  the  cause 
is  in  course  of  trial}  the  thsory  of  these  decisions  is  that,  sine© 
there  are  ao  issues  to  whioh  the  qusations  an<3  ansisisrs  can  have  any 
relevancy,  the  real  object  of  the  qusstions  is  to  suggest  to  the 
Jury  that  the  defeRdant  is  proteotad  eg&inst  loss  by  an  indi mnltor 
not  s  party  to  th©  causs;  and  th©  practice  oooasionally  resort©^  to 
of  so  interrogating  Kitaeeses  is  ooapletaly  removea  by  action  of 
the  trial  judge,  is  in  affeot  penalised  by  reversal  of  the  case  in 
the  reviewing  oourt.  *** 

•^Th©  instant  eass  of  ooura©  oonosrns  the  relevancy  of  suoh 
inquiries  anti  anarwers  only  as  they  ooour  in  examinations  fnafi©  with 
reference  to  impaneling  a  jury,  ivhere  it  appears  to  the  satisfaotion 
of  the  trlRi  judge  that  the  objeot  sought  through  suoh  iaquiriea  and 
answers  ©a  these  is  in  reality  solely  to  test  the  qualifications  of 
the  proposed  jurors,  the  defendant  failing,  as  here,  to  »how  that  suoh 
indemnity  doea  not  exist,  we  thinic  appropriste  questions  and  answora 
should  be  allowed  under  supervision  of  the  court.  Ve  do  not  see 
why  this  might  not  ordinarily  be  done  effectively  by  b   general 
question  put  to  the  prospective  jurors  oolleotively;  but  vie  ere  not 
disposed  to  bold  that  questions  m»y  not  be  allotted  and  answered 
individually,  v^here  in  the  sound  disorotior.  of  the  judge  such  course 
is  deemed  necessary.  The  fact  is  too  v/ell  understood  to  require  ir.ore 
than  a  mere  statement  that  in  eases  ^ere  the  right  of  trial  by  jury 
exists  litigants  are  entitled  to  have  their  oausi©  trifsd  before  an 
iaspartial  j\iiT»  and  perhaps  the  moat  effective  seana  of  aeourinf  this 


6^  oJtefld-od  •ol^oAtQ'  0  ;!,»  (kj^  \.i  van 


end  ia  through  an  Intalligent  and  legitlaate  exaroise  of  the  rlgiat 
of  challenge »  both  peremptory   and  for  oa«se." 

In  the  case  of  Aetitus  vs.  Bpriag  Talley  Coal  Co.,  ?246 
111.,  5E,  the  court  In  their  opinion  sey,  '*Th©  attorney  for  defendant 
in  error  inquired  of  two  of  the  Jurors,  on  tlieir  roir©  dire,  if  tliey 
were  interestecl  in  any  casualty  company  utiich  insTired  ©Biployera  of 
labor  against  damages  for  injuries  to  esployeea.  Tim   oourt  sustained 
en  objection  to  that  course  of  exssjinatlon.  Such  ©xaslnatioa,  if 
Blade  for  the  purpose  of  «nabling  counsel  to  ©xerciee  tViair  right  of 
perexaptory  ofealieage,  was  h©ld  in  Iroquois  Furnace  3o.  vs.  I'cOrsa, 
191  111.,  340,  to  be  proper.  Th&   trial  court  sustained  an   objection 
to  the  examination,  and  doubtless  was  of  th#  opinion,  from  the  char- 
acter of  the  exHffiinstioa  and  the  persons  who  were  being  interrogated, 
that  the  queationw  were  not  asked  for  the  purpose  of  exeroisin,?;  the 
right  of  peremptory  ohiiilenge  of  aaid  jurors,  but  that  the  examination, 
under  the  authority  of  MoCerthy  vs.  Spring  Valley  Cossl  Co.,  g33  111., 
475,  was  improper." 

In  the  recent  ease  of  Smithers  vs.  Henri  quest,  287  111. 
App,,  98,  the  ©ourt  in  a  similar  case  reviews  many  oases  and  finally 
concludes  that  such  examination  is  proper. 

In  the  case  of  Froohter  va.  Arenhola,  S43  111.  App.,  93, 
in  passing  upon  a  siiailar  question  the  court  used  tiiis  language: 
'♦Counsel  for  the  reapecfeive  plaintiffs  in  error  ooiaplain  that 
prejudicial  error  arose  out  of  the  conduct  of  oouusel  for  defendant 
In  error  in  the  oxaraination  of  a  juror,  and  also  in  the  exiMcination 
of  e  witness.  It  is  claimed  that  thia  led  the  jury  to  believe 
there  was  an  inam-anoe  ooiapany  intereated  in  th©  defense  of  th©  case. 
The  questions  asked  the  juror  and  his  answers?  showed  that  he  tras 
employed  by  an  insurance  oompanyband  that  one  of  counsel  for 
George  ^renhola  represented  the  some   company.  There  is  nothing 
in  the  exas-<.iRation  of  the  juror  to  indicate  that  the  questiona  were 
asked  for  any  other  purpose  than  to  enable  counsel  to  exercise  his 
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riglit  of  olaaii.ling0.  Iroouois  furnace  Go.  vs.  McCrea,  191  111.,  340; 
Aetitas  vs.  :2pring   Valley  Cossl  Co.,  34fi  111.,  :5Z,** 

In  tko  ease  of  Sgner  va.  Gurisla  Towle  aafi  Falne  Compaay, 
a  SietaiTEaica  case,  reported  in  146  N,  v,.  1032,  !-•  K.  A.  1915  A,  at 
page  153,  tfeis  case  follov?®  th©  rul®  that  such  examination  is 
proper,  jmd  cites  in  the  aote  nujrierous  other  courts  tbat  follow 
the  s&3v,.B   rule* 

from  an  ©xasdnatioB  of  th®   different  authorities  it  is 
our  oonolusion  that  It  is  largely  in  the  dlaeretion  of  the  trial 
court  aa  to  whether  such  examination  Is  proper.  If  th©  trial  court 
is  oonrinoed  tliat  the  attox-ney  asks  the  <|uestion  solely  for  the 
purpose  of  InforsBation  iu  his  desire  to  get  the  attitude  of  the 
Juror  relative  to  s  oUallenge  for  eause  or  peremptory  ohalleage, 
and  not  for  the  purpose  of  hringing  before  the  jury  that  one  or 
both  of  the  parties  oarry  inauranoe,  then  we  think  auoh  examination, 
subject  to  the  diseretlcn  of  the  eourt,  is  proper. 

The  court,  as  before  stated,  in  giving  his  reasons  for 
granting  the  nevs  trial,  said  that  h©  was  not  satisfied  with  th© 
verdlot  sinoe  it  was  against  the  weight  of  the  evid©no©»  Under  this 
state  of  the  facts,  the  rule  £3  stated  is  /Idamsen  vs.  Msgnelia, 
260  111,  App«,  418,  at  page  432,  la  applicable,  end  is  m   follows; 
"In  general,  the  application  for  a  new  trial  is  addressed  to  the 
judicial  discretion  of  the  trial  court,  Appel  vs.  Chieago  City  &y, 
Co,,  259  Hi.  5dl.  Motwithstandiag  the  provision  of  tfo©  recently 
enacted  Civil  Practice  /.ot  authorizing  an  appeal  froai  an  order 
gi^enting  a  new  trial,  the  trial  courts  are,  generally  spftakiag;, 
clothed  with  a  discretion,  as  et  common  law,  to  be  exercised  in 
such  manner  as  will  best  answer  the  ends  of  Justice  «aiea  granting 
motions  for  a  new  trial,  flewitt  v.  Jones,  72  111.  S18.  The 
discretion  exercised  by  s  trial  court  where  it  grants  a  new  trial 
is  now  subject  to  review.  Section  77  of  Givll  Frectioe  Act, 
Cahill's  ;jt.  oh.  110,  paragrsph  SOS;  Ysrber  v.  Chloago  4  .Mton  Ry. 
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Co.,  ZZ5   111.  5S3«  In  cases  on  appeal  Vfhere  it  vas  contended  that 
tho  trial  ooxirt  ©rred  in  granting  a  motion  for  a  new  trial,  tbe 
flppellate  Court  has  lield  fcliat  where  suoh  motion  la  based  on  '[uestions 
of  faot  arising  at  the  trial,  or  on  matters  vsjtilch  occur  in  th® 
preseacQ  of  the  oourt,  during  the  trieil,  a  oourt  of  r®vi9\«  will 
not  interfere  with  tixe  order  granting  the  new  trial  unless  the 
rocorcl  ahows  a  eiaar  abms©  of  discretion  of  the  trial  court  in 
granting  the  motion.  Bartheiiaan  v.  Braun,  278  111.  App.,  S845 
Village  of  LaGrangs  v.  Clark,  .3?3  111.  .vpp«,  369;  Gsvin  v.  Keter, 
^76  111,  App.,  306." 

[  Under  the  record  in  this  oaae  w©  eennot  »&j   that  the 

trial  court  abused  his  discretion  in  setting  aside  the  verdict 
of  the  ivacy  eM.   granting  the  plaintiff  a  new  trial. 

After  this  opinion  «as  prai^ared,  the  ^uprenie  Court  has 
revie'wed  the  ces©  of  Smithers  tb,  Henriquez,  S87  .pp.,  95,  and 
affirmed  the  deolsion  of  the  Appsllate  Court.   (SMthers  vs. 

J  Henriquea,  case  Ko.  24,040,  not  y&t  reported.) 

the  order  of  th©  trial  court  setting  asides  the  verdict 
and  granting  si  new  trial,  is  hereby  affirmed. 

rTudgment  affirmed. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certifj^  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  OttaAva,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Cleric  of  the  Appellate  Court 

(73S16 — 5M — 3-32)  , 
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Published  in  Abstract 


rshotwell  and  /fiE»:--®!!#twe-li,  Plaintiffs-Appellants, 
V.  Robert#.  Tate,  Defendant-Appellee. 


peal  frfm  Circuit  Court  McLean  County.  . 

January  Term,  A.  D.  1938.     29    5     l.A«     624 
Gen.  No.  9106  Agenda  No.  13 

Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  suit  was  filed  by  the  Appellants  R.  J.  Shot- 
well  and  J.  P.  Shotwell,  real  estate  brokers  to  re- 
cover the  sum  of  $575.00,  and  interest  thereon,  from 
the  4th  day  of  March,  1937,  covering  commissions 
claimed  to  be  due  them  from  the  Appellee  for  procur- 
ing for  him  a  buyer  for  a  tract  of  land  of  approxi- 
mately 125  acres.  A  trial  was  had  before  the  Court 
without  a  jury.  The  Court  found  the  issues  for  the 
Appellee  and  judgment  was  entered  on  the  finding. 
This  appeal  is  prosecuted  from  the  said  judgment. 

The  complaint  alleges  that  the  Appellee  employed 
the  Appellants  to  jDrocure  for  him  a  purchaser  for  the 
real  estate  in  question,  and  agreed  in  event  such  pur- 
chaser was  so  procured  to  pay  the  Appellants  the 
usual  and  customary  brokerage  fees,  amounting  to 
$575.00;  that  thereafter  the  Appellants  did  procure 
and  tender  to  the  Appellee  a  purchaser  who  did  on  the 
15th  day  of  January,  A.  D.  1937,  enter  into  a  written 
contract  with  the  Appellee  for  the  purchase  of  said 
property;  and  that  the  purchaser  Jacob  Lntz,  was  able 
to  perform  the  terms  of  his  contract;  that  at  the  time 
of  making  of  said  contract  the  Appellee  had  not  yet 
taken  title  to  the  premises,  although  he  had  a  contract 
for  the  purchase  of  same  from  Dwight  Dooley  and 
Roland  S.  Dooley ;  that  in  the  written  contract  between 
the  Appellee  and  purchaser  Lutz  was  inserted  the  fol- 
lowing clause : 

'If  this  deal  is  finally  consummated,  the  first  party 

agrees  to  pay  to  R.  J.  Shotwell  and  J.  P.  Shotwell, 

brokerage  in  connection  with  this   deal  as  agreed 

upon,  but  if  this  deal  does  not  go  through  then  there 

shall  be  no  brokerage  paid  in  connection  therewith." 

It  was  further  alleged  that  in  this  connection  that 
the  foregoing  paragraph  referred  to  and  was  intended 
to  refer  onty  to  the  possible  inability  of  the  Appellee 
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to  obtain  title  from  Dwiglit  Dooley  and  Roland  S. 
Dooley,  Avhich  title  was  in  fact  taken  by  the  said  Apel- 
lee  in  time  to  comply  with  the  terms  of  his  agreement 
with  Jacob  Lntz. 

The  controversy  between  the  parties  arises  from 
the  fact  that  notwithstanding  the  written  agreement 
aud  the  procnring  of  the  title  from  the  Dooley 's,  that 
the  sale  was  not  completed  hj  the  delivery  of  the  deed 
from  Appellee  to  Lutz,  and  payment  by  Lutz  of  the 
purchase  price.  The  Appellee  claimed  in  his  answer 
that  he  was  willing  to  complete  the  contract  but  that 
the  purchaser  was  not,  and  refused  to  accept  the  title 
to  the  premises  as  shown  by  the  abstract,  and  that 
because  of  this  circumstance  the  Appellee  was  relieved 
from  the  liability  to  pay  brokerage  commission  by  the 
provision  in  the  contract  between  the  Appellee  and 
Lutz  which  was  approved  by  the  Appellants,  and  was 
in  effect  that  if  the  deal  did  not  go  through  there  Avould 
be  no  brokerage  paid  in  connection  therewith. 

The  evidence  of  the  Appellee  showed  that  on  or 
about  March  1st,  at  the  time  the  contract  was  to  be 
closed  Appellee  tendered  the  abstract  to  the  purchaser, 
who  after  submitting  it  to  examination  refused  to 
accept  the  propery  because  the  abstract  did  not  show 
a  merchantable  title.  The  Appellee  contended  the 
title  was  merchantable  and  that  he  had  accepted  it 
for  himself.  Later  the  purchaser,  Jacob  Lutz,  re- 
corded the  contract  and  insisted  that  the  Appellee 
should  make  the  title  merchantable.  He  further  testi- 
fied that  the  purchaser  threatened  to  sue  him  for 
specific  performance  of  the  contract.  There  was  a 
provision  in  the  contract  that  in  case  the  deal  for  the 
purchase  of  the  farm  did  not  go  through  it  was  under- 
stood and  agreed  that  the  purchaser  should  lease  the 
premises  for  the  following  year  beginning  March  1st, 
1937.  After  the  disagreement  over  the  title  the  lease 
vras  actually  executed  and  the  said  Jacob  Lutz  went 
into  possession  as  a  tenant,  after  the  contingency  of 
the  deal  not  going  through  had  happened. 

It  is  insisted  by  the  Appellants  that  the  only  con- 
tingency upon  which  the  payment  of  commiission  de- 
pended was  the  procuring  of  title  by  Appellee  from 
the  Dooley 's  and  that  contingency  having  been  met 
the  commission  was  due  to  the  Appellants  without 
regard  to  any  question  of  title  arising  between  the 
seller  and  the  buyer.  In  support  of  their  theory  of 
the  case  the  Appellants  rely  mainly  upon  the  case  of 
Myers  v.  Buell,  142  111.  App.  467.     In  that  case  the 
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testimony  sho-wed  a  positive  agreement  between  the 
ovv'nev  and  the  real  estate  agent  to  pay  the  snm  of 
$200.00,  by  way  of  commission  for  securing  a  trade 
for  the  owners  city  real  estate  for  farm  property. 
The  trade  was  secured  and  the  contract  signed.  After 
the  agreement  had  been  executed  the  owner  refused 
to  carry  out  the  terms  of  the  contract  for  arbitary 
reasons  of  his  own.  The  Court  found  that  he  was 
the  one  who  prevented  the  exchange  of  papers  and 
no  reason  was  shown  whatever  as  to  why  he  should 
not  have  performed  his  contract.  In  this  case  the 
reason  that  the  contract  was  not  completed  was  be- 
cause the  purchaser,  Jacob  Lutz,  refused  to  accept  the 
title.  So  far  as  the  testimonj^  discloses  the  purchaser 
demanded  that  the  title  be  quieted  which  the  Appellee 
refused  to  do.  This  apparently  ended  the  negotiations 
for  the  sale  of  the  premises  and  the  alternate  provi- 
sion for  leasing  was  entered  into  by  the  parties  to 
the  contract.  The  circumstances  are  quite  different 
from  the  facts  shown  in  the  case  referred  to  as  sup- 
porting the  claim  of  the  Appellants  in  this  case. 

Uiider  these  circumstances  we  cannot  agree  mth  the 
Appellants  that  the  following  clause  referred  to  the 
contract  between  the  Dooley's  and  the  Appellee.  The 
paragraph  which  was  acquiesced  in  and  approved  by 
the  Appellants,  reading  as  follows: 

"If  this  deal  is  finally  consummated,  the  first 
party  agrees  to  pay  to  E.  J.  Shotwell  and  J.  P.  Shot- 
well,  brokerage  in  connection  mth  this  deal  as 
agreed  upon,  but  if  this  deal  does  not  go  through 
then  there  shall  be  no  brokerage  paid  in  connection 
thercAvith." 

If  the  Appellants  had  performed  all  of  the  services 
required  by  them  and  were  entitled  to  their  commis- 
sion at  the  time  the  contract  was  entered  into,  we  can 
see  no  reason  why  they  should  in  writing  have  agreed 
to  the  terms  of  the  contract  containing  the  above  pro- 
vision. In  the  case,  Matteson  v.  Wall-er,  249  111.  Apf). 
404,  the  Court  had  occasion  to  construe  a  somewhat 
similar  jDrovision  in  a  contract.  The  owner  of  the 
property  in  that  case  mailed  a  letter  to  the  real  estate 
firm  containing  the  follomng  clause  : 

"If  the  deal  falls  through  and  the  sale  is  not  made 
whatever  the  reason  may  be,  Mr.  Walker  will  pay- 
no  commission." 

The  real  estate  firm  who  were  the  Plaintiffs  in  the 
case  accepted  the  terms  of  said  letter.  It  was  not  dis- 
puted but  that  the  plaintiffs  would  have  been  entitled 
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to  a  commission  but  for  the  foregoing  clause.  The 
Court  hold  that  the  parties  must  be  bound  by  their 
contract  and  the  right  to  recover  such  commission  was 
not  confined  to  the  negotiation  of  the  sale  but  there 
must  be  something  more  than  that  under  the  terms  of 
the  contract ;  that  there  must  be  an  actual  consumma- 
tion thereof.  The  sale  fell  through  because  the  owner 
refused  to  sign  the  contract  of  purchase  procured  by 
the  plaintiff  and  signed  by  the  purchaser.  The  Court 
stated  that  it  might  be  an  unfortunate  contract  for  the 
plaintiff  but  nevertheless  it  was  binding. 

It  is  urged  by  the  Appellants  that  their  right  to  a 
commi.^sion  had  become  absolute  prior  to  the  time  that 
they  accepted  the  contract,  and  while  it  may  be  true 
that  they  had  entirely  fulfilled  their  oblig'atioii  by 
producing  a  purchaser  and  that  nothing  remained  for 
them  to  do  but  to  collect  their  commission,  they  base 
(heir  recovery  upon  a  written  contract  which  they  had 
approved.  It  may  seem  arbitrary  and  perhaps  in- 
equitable to  prevent  them  from  recovering  a  commis- 
sion earned  but  their  own  act  in  agreeing  to  the  terms 
of  the  written  contract,  unambiguous  in  its  terms,  pro- 
viding that  if  the  deal  does  not  go  through  there  shall 
be  no  brokerage  paid  in  connection  there^\'ith  is  bind- 
ing upon  them.  As  we  view  the  contract  the  Appellee 
may  have  had  in  mind  the  possibility  of  the  contract 
not  being  performed  and  therefore,  attempted  to  pro- 
tect himself  against  the  payment  of  a  commission  if 
such  a  contingency  might  happen. 

In  accordance  with  the  views  herein  expressed,  we 
believe  that  the  judgment  of  the  trial  court  should  be 
affirmed. 

Affirmed. 
(Five  pages  in  original  opinion.) 
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^e_Pe0ple  of  the  State  of  Illinois,  for  the  Use  of  U.  G. 

Usher  and  Nick  Kish,  Plaintiffs-Appellees,  v. 

Erma  Templeman  and  Fred  A.  Ebinger, 

Defendants  -Appellants . 


Appeal  from  County  Court,  Sangamon ' 

Januaby  Teem,  A.  D.  1938. 
Gen.  No.  9086  Agenda  No.  1 

Me.  Justice  Fultox  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  to  recover  damages  on  a  supersedeas 
replevin  appeal  bond  filed  in  the  office  of  the  Clerk  of 
this  Court  on  January  10th,  1936.  The  bond  was  signed 
by  Erma  Templeman  as  principal,  and  Fred  A.  Ebin- 
ger as  surety.  The  suit  upon  which  this  appeal  is 
based  was  tried  in  the  County  Court  of  Sangamon 
County  on  November  6th,  1936.  The  complaint 
charged  that  the  Appellants  signed  a  supersedeas  re- 
plevin appeal  bond  from  a  judgment  obtained  in  the 
Circuit  Court  of  Sangamon  County  whereby  Erma 
Templeman  Avas  ordered  to  deliver  to  U.  G.  Usher  and 
Nick  Kish  one  Chevrolet  coach.  The  judgment  of  the 
Circuit  Court  was  affirmed  by  this  Court  on  June  3rd, 
1936,  and  rehearing  denied  on  October  6th,  1936.  The 
complaint  further  charged  that  the  Apioellants  had 
failed  to  return  the  car  replevined,  and  had  failed  to 
save  and  keep  harmless  the  Plaintiffs,  and  that  they 
were  damaged  in  the  sum  of  $750.00. 

The  admissions  in  the  pleadings  and  the  testimony 
in  the  case  disclose  the  following  facts ;  a  replevin  suit 
was  started  by  the  Appellant  Erma  Templeman  on 
February  14th,  1935,  seeking  to  recover  the  Chevrolet 
coach  above  mentioned.  That  cause  was  instituted  in 
the  Justice  Court  and  the  replevin  bond  signed  by 
Claude  E.  Seward.  Erma  Templeman  lost  the  case  in 
the  Justice  Court  and  took  an  appeal  to  the  Cii'cuit 
Court  of  Sangamon  County;  on  February  2'5th,  1935, 
Claude  R.  Seward  signed  the  replevin  appeal  bond  to 
that  Court.  The  case  was  tried  before  a  jury  in  the 
Circuit  Court  and  the  verdict  of  the  jury  ordered  the 
return  of  the  car  to  the  defendants  in  that  case.  A 
writ  of  retorno  habendo  was  subsequently  issued.  On 
May  13tli,  1935,  an  appeal  bond  was  signed  by  the  Ap- 
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pellant  Erma  Templemaii  with  Roscoe  Lee  Calverd 
and  Mary  Rennie  as  sureties.  That  appeal  was  dis- 
missed b}^  this  Court  on  October  4th,  1935,  because  the 
Appellant  failed  to  file  notice  of  appeal  mthin  90  days 
and  rehearing  was  denied  on  January  3rd,  1936.  On 
January  10th,  1936,  Erma  Templeman  filed  her  peti- 
tion in  this  Court  for  leave  to  appeal  within  one  year, 
and  at  that  time  tiled  with  the  Clerk  of  this  Court  her 
supersedeas  replevin  appeal  bond  in  the  sum  of 
$750.00,  signed  by  herself  as  principal  and  Fred  A. 
Ebinger  as  surety.  The  .judgment  of  the  Circuit  Court 
of  Sangamon  County  was  affirmed  on  June  3rd,  1936, 
and  rehearing  denied  on  October  6th,  1936.  Claude  R. 
Seward,  who  signed  the  original  bond  in  the  Justice 
Court  on  February  14th,  1935,  and  also  the  appeal 
bond  to  the  Circuit  Court,  February  25th,  1935,  settled 
Ids  liability  on  June  12th,  1936,  and  secured  a  release. 

Another  suit  was  started  against  Erma  Templeman, 
Roscoe  Lee  Calverd  and  Mary  Rennie  on  the  appeal 
bond  dated  ilay  13th,  1935,  in  the  Justice  Court.  That 
suit  was  lost  on  the  grounds  that  the  case  was  prema- 
turely brought  and  an  appeal  taken  to  the  County 
Court  of  Sangamon  County,  Illinois,  and  in  that  Court 
the  cause  of  action  was  dismissed  without  prejudice  by 
the  Plaintiffs,  who  are  the  Appellees  in  this  cause.  An- 
other suit  was  filed  in  the  County  Court  of  Sangamon 
Count}'  on  the  same  bond  and  against  the  same  parties. 
That  suit  was  tried  before  Judge  Harlington  Wood 
and  judgment  was  entered  for  the  Plaintiffs,  who  are 
the  Appellees  in  this  cause,  for  the  sum  of  $360.00,  and 
costs  of  suit.  That  judgment  was  affirmed  in  this 
Court  on  October  8th,  1937. 

The  present  suit  was  started  in  the  County  Court  of 
Sangamon  County  against  Erma  Templeman  and  Fred 
A.  Ebinger  on  the  supersedeas  replevin  appeal  bond, 
dated  January  10th,  1936.  The  Appellants  demanded 
a  jury  trial.  On  a  hearing  the  jury  returned  a  verdict 
against  the  Appellants  in  the  sum  of  $725.00,  and  costs 
of  suit.  This  appeal  is  prosecuted  for  the  purpose  of 
reversing  that  judgxaent. 

To  the  complaint,  the  Appellants  filed  five  special 
pleas  in  bar  and  a  counter-claim.  The  Appellants  first 
amended  plea  attempted  to  plead  res  adjudioata  on  the 
grounds  that  U.  G.  Usher  and  Nick  Kish  had  sued  on 
the  identical  bond  before  a  Justice  of  the  Peace,  and 
the  judgment  in  that  case  was  a  bar  to  this  suit.  To 
this  amended  plea  in  bar  the  Appellees  filed  a  motion 
to  strike  alleging  that  the  present  suit  was  upon  an 
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appeal  bond  given  in  tliis  Court  on  January  10th,  1936, 
signed  by  Erma  Templeman  and  Fred  A.  Ebinger  and 
that  the  suit  before  tlie  Justice  of  the  Peace  was 
against  Erma  Templeman,  Roscoe  Lee  Calverd  and 
Mary  Rennie,  and  was  upon  a  different  instrument 
involving  different  liabilities  and  between  different 
parties.  The  records  of  the  respective  suits  were  in- 
troduced in  evidence  before  the  trial  Judge  and  on 
hearing  the  motion  to  strike  the  said  plea  was  allowed. 

The  amended  second  plea  in  bar  of  the  Appellants 
developed  a  similar  situation  covering  the  bond  filed 
May  13th,  1935,  signed  by  Erma  Templeman,  Roscoe 
Lee  Calverd  and  Mary  Rennie,  wherein  a  judgment  for 
$360.00,  had  been  obtained  against  them  in  the  County 
Court  of  Sangamon  County.  The  records  of  the  suits 
were  again  introduced  in  evidence  showing  that  the 
bond  relied  upon  in  the  plea  was  a  different  instrument 
involving  different  liabilities  and  between  different 
parties.  The  motion  to  strike  the  amended  second  plea 
in  bar  was  allowed. 

In  the  amended  third  plea  the  Appellants  set  up 
that  no  order  was  made  awarding  the  return  of  the  car 
to  \J.  G.  Usher  and  Nick  Kish,  and  that  no  mandate  or 
certified  copy  of  the  order  of  the  Appellate  Court  had 
ever  been  filed  with  the  Clerk  of  the  Circuit  Court  of 
Sangamon  County,  and  therefore,  the  Court  was  with- 
out jurisdiction  to  hear  the  cause.  The  Appellees  filed 
a  motion  to  strike  the  said  plea  alleging  that  the  order 
of  affirmance  by  the  Appellate  Court  had  been  filed 
with  the  Clerk  of  the  Circuit  Court,  and  on  a  hearing 
on  said  motion  the  certificate  of  the  order  of  affirm- 
ance showing-  a  filing  mark  of  November  6th,  1935,  was 
presented  for  the  inspection  of  the  Court,  whereupon 
the  motion  to  strike  said  third  plea  was  allowed. 

In  the  amended  fourth  plea  the  Appellants  alleged 
that  the  automobile  in  controversy  in  the  replevin  suit 
had  been  taken  by  the  Rasar  Collection  Agency,  and 
therefore,  there  was  no  liability  against  the  Appellants 
on  said  bond.  The  Appellees  challenged  the  sufficiency 
of  this  plea  on  the  grounds  that  it  was  an  attempt  to 
adjudicate  matters  between  persons  not  parties  to  the 
litigation,  and  the  motion  to  strike  this  plea  was  al- 
lowed. 

In  the  fifth  plea  in  bar  the  Appellants  alleged  that 
U.  Gr.  Usher  and  Nick  Kish  had  executed  a  release  to 
Claude  R.  Seward  for  his  liability  upon  the  bonds 
given  liefore  the  Justice  of  the  Peace  in  the  original 
replevin  suit.     A  motion  to  strike  this  plea  was  al- 
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lowed  on  tlie  grounds  that  it  was  between  separate 
and  distinct  parties  involving  separate  and  distinct 
liabilities. 

The  Appellants  also  filed  an  amended  counter-claim 
alleging  that  Erma  Templeman  had  paid  part  of  the 
purchase  price  of  the  automobile  in  controversy,  and 
that  since  the  replevin  suit  was  tried  she  had  paid 
additional  money  on  the  conditional  sales  contract  on 
said  automobile  and  that  she  was  therefore  entitled 
to  a  counter-claim  against  the  Appellees  in  the  sum  of 
$-130.66.  To  this  amended  counter-claim  the  Appellees 
filed  a  plea  of  former  suit  pending,  and  upon  the  hear- 
ing testimony  was  taken  showing  the  pendency  of  a 
prior  suit  between  the  same  parties  in  the  Circuit 
Court  of  Sangamon  County,  Illinois.  The  Court  there- 
fore sustained  the  plea  of  former  suit  pending  and 
dismissed  the  amencled  counter-claim. 

The  Appellants  assign  as  error  the  rulings  of  the 
trial  Court  allowing  the  motions  to  strike  the  five  spe- 
cial pleas  and  also  sustaining  the  plea  of  former  suit 
pending  and  the  dismissal  of  the  amended  counter- 
claim. 

It  is  apparent  that  on  the  question  of  res  adjudicata 
the  Court  was  entirely  correct  in  allomng  the  motion 
to  strike  the  first,  second  and  fifth  pleas.  In  order  to 
sustain  a  plea  of  res  adjudicata  there  must  l^e  an 
identity  of  parties,  identity  of  subject  matter  and 
identity  of  cause  of  action.  Ropacki  v.  Ropacki,  351 
111.  502.  MarUey  v.  The  People,  171  111.  260.  Even  a 
casual  examination  of  the  records  and  the  instruments 
sued  upon  disclose  the  fact  that  there  was  no  identity 
of  parties  or  of  the  subject  matter,  and  that  matters 
in  controversy  in  the  former  cases  were  different  from 
those  in  the  present  case. 

The  assertion  of  the  Appellants  in  their  third  plea 
that  no  mandate  or  certitied  copy  of  the  order  of  the 
Appellate  Court  had  been  filed  with  the  Clerk  of  the 
Circuit  Court  of  Sangamon  County  was  conclusively 
shown  to  be  an  error  by  the  presentation  of  the  order 
itself  and  upon  the  testimony  of  the  deputy  Circuit 
Clerk.  The  ruling  of  the  trial  court  in  allowing  the 
motion  to  strike  this  plea  was  also  correct.  A  mere 
inspection  of  the  amended  fourth  plea  in  bar  shows 
that  the  Appellants  failed  to  set  up  any  legal  defense 
and  the  motion  to  strike  was  properly  allowed. 

On  the  hearing  in  the  County  Court  of  Sangamon 
County  on  the  plea  of  former  suit  pending  to  the 
counter-claim  of  the  Appellants,  testimony  was  taken 
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which  is  not  shown  in  the  abstract  filed  1)y  tlie  Ap- 
pellants in  this  court  but  the  record  discloses  that 
there  was  pending  before  the  Master  in  Chancery  of 
the  Circuit  Court  of  Sangamon  County  a  suit  between 
Erma  Templeman  and  U.  6.  Usher,  involving  the 
same  subject  matter  and  therefore,  the  County  Court 
properly  sustained  the  plea  of  former  suit  pending 
to  the  amended  counter-claim  of  the  Appellants. 

It  is  also  urged  by  the  Appellants  that  the  verdict 
and  judgment  in  this  case  was  excessive.  The  proof 
sliows  that  the  judgment  of  $725.00,  awarded  by  the 
jury  covered  Attorney's  fees,  storage,  printing,  in- 
terest, court  costs  and  other  expenses  of  litigation  all 
of  which  might  reasonably  be  included  in  the  terms 
of  the  supersedeas  replevin  bond  upon  which  this  suit 
is  based.  The  jury  had  the  opportunity  of  seeing  and 
observing  the  witnesses,  and  there  is  nothing  in  the 
amount  found  by  their  verdict  which  Avould  warrant 
a  court  in  saying  that  their  finding  was  against  the 
manifest  weight  of  the  evidence,  or  grossly  excessive. 

We  have  examined  the  record  and  the  assignments 
of  error  urged  in  behalf  of  Appellants  and  can  find 
no  substantial  error  on  which  to  base  a  reversal  of 
this  cause.  This  is  the  fourth  appeal  coming  to  this 
court  growing  out  of  the  controversy  over  the  owner- 
ship of  a  Chevrolet  automobile.  We  can  find  no  meri- 
torious defense  presented  by  the  Appellants  and  the 
judgment  of  the  County  Court  of  Sangamon  County 
is  therefore  affirmed. 

Ajfirmecl. 
(Seven  pages  in  original  opinion.) 
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Hurst,  Plaintiff -Appellee,  v.  Horatio 
O^Bent,  Defendant-Appellant. 


Appeal  from  Circuit  Court,  McLean  County. 

Januaby  Teem,  A.  D.  1938. 
Gen.  No.  9109  Agenda  No.  15 

Mr.  Justice  Riess  delivered  the  opinion  of  tlie  Court. 

Plaintiff  Appellee  Warner  W.  Hurst  filed  suit  in  the 
Circuit  Court  of  McLean  County  against  Defendant 
Appellant  Horatio  C.  Bent  and  recovered  judgment 
upon  trial  of  the  cause  by  the  Court  without  a  jury  in 
the  sum  of  $1167.50,  as  principal,  interest  and  attorney 
fees  alleged  to  be  due  on  two  promissory  notes  and  a 
separate  'written  contract  and  accompanying  assign- 
ment under  seal  guaranteeing  payment  thereof,  from 
which  judgment  the  Defendant  has  appealed  to  this 
Court. 

In  the  first  count  of  the  complaint,  recovery  was 
sought  upon  a  promissory  note  dated  May  1,  1927,  in 
the  principal  sum  of  $400  due  April  15,  1931,  with  in- 
terest at  seven  per  cent  per  annum  and  providing  in  a 
warrant  of  attorney,  for  an  attorney  fee,  signed  by 
William  F.  Thaxton  and  Mary  0.  Thaxton,  payable  to 
the  order  of  Defendant  Horatio  C.  Bent,  endorsed  by 
him  in  blank  and  delivered  to  Plaintiff  Appellee  Hurst 
in  October,  1927;  that  Plaintiff  was  the  owner  and 
legal  holder  thereof  and  that  no  part  of  same  was  paid; 
"that  at  maturity  of  said  notes  the  same  were  duly 
presented  for  payment,  and  payment  then  and  there 
demanded,  but  the  same  was  not  paid,  all  of  which  the 
said  Defendant  Horatio  C.  Bent  had  due  notice."  The 
second  count  so  sought  recovery  upon  a  similar  $400 
note  and  warrant  of  attorney  falling  due  on  April  15, 
1932. 

A  third  or  additional  count  alleged  in  substance  the 
making,  endorsement  in  blank  and  delivery  of  the 
notes  to  the  Plaintiff  in  the  manner  set  forth  in  the  first 
and  second  counts;  that  at  the  time  said  notes  were 
made  and  executed  by  said  Thaxtons  to  the  Defendant 
Bent,  they  entered  into  a  certain  written  contract  by 
the  terms  of  which  Defendant  Bent  contracted  to  sell 
to  said  Thaxtons  a  certain  Lot  8  in  Flagg's  Second  Ad- 
dition to  the  City  of  Bloomington  for  a  purchase  price 
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of  $6,000 ;  that  said  notes  were  part  of  a  series  of  notes 
described  in  said  contract  and  given  as  part  of  the  pur- 
chase price  therefor,  which  contract  of  sale  was  as- 
signed in  writing  by  Defendant  Bent  to  Plaintiff  Hurst 
with  a  written  guaranty  of  payment  attached  thereto, 
first  reciting  therein  that  "I  would  advise  the  endorse- 
ment of  the  notes  by  Horatio  C.  Bent  and  an  assign- 
ment of  the  contract"  and  concluding  as  follows :  "For 
value  received  I  hereby  sell,  transfer  and  set  over 
unto  Warner  W.  Hurst  all  my  right,  title  and  interest 
in  and  to  the  within  contract  and  I  further  guarantee 
the  payment  of  the  same,"  which  was  signed  and  seal- 
ed by  the  Defendant  Horatio  C.  Bent  and  delivered  to 
Plaintiff  together  ^\^th  quit  claim  deed  by  Bent  to  said 
lot  on  October  10,  1927. 

This  sale  contract  dated  March  19,  1927,  and  the 
assignment  under  seal  \nt\i  attached  guaranty,  which 
were  exhibits  to  the  complaint  and  offered  in  evidence 
(together  with  the  two  $400  notes)  made  provision  for 
conveyance  of  the  premises  to  said  Thaxtons  by  war- 
ranty deed  and  certificate  of  abstractor  showing  good 
merchantable  title,  free  and  clear  of  all  encumbrances 
except  a  $3,000  first  mortgage  lien  held  by  the  Bloom- 
ington  Loan  &  Homestead  Association  and  of  $700 
balance  due  on  a  mortgage  to  a  certain  Trustee  there- 
in named  and  provided  for  paj'ment  of  the  balance  of 
said  purchase  price  of  $6,000  as  follows:  $600  cash; 
$300  payable  April  15,  1927;  $1400  in  "four  contract 
of  sale  notes"  of  $300,  $400,  $300  and  $400,  and  that  the 
covenants  and  agreements  therein  contained  were  to 
extend  to  and  be  obligatory  on  the  heirs,  executors, 
administrators  and  assigns  of  the  respective  parties. 
The  unpaid  notes  for  $300,  $400  and  $400  were  so  as- 
signed in  blank  by  Defendant  before  maturity  and  de- 
livered to  Plaintiff  Hurst  with  the  real  estate  sale  con- 
tract, a  quit  claim  deed  to  the  premises  by  Brent  and 
wife,  together  with  the  above  mentioned  assignment 
and  guaranty  under  seal,  on  or  about  October  10,  1927. 
The  $300  note  was  subsequently  paid  in  full  by  Bent 
to  Hurst,  together  with  certain  interest  credits  on  the 
two  $400  notes  during  the  years  of  1931  and  1932,  and 
the  remainder  of  the  indebtedness  was  sought  to  be  re- 
covered in  this  suit. 

Defendant  Bent,  who  was  a  real  estate  dealer,  acting 
2W0  sp  in  the  Trial  Court,  filed  certain  informal  pleas 
thereto,  one  of  which  was  designated  as  a  demurrer 
and  the  other  as  a  plea  in  bar,  in  which  he  contends 
armienrJo  that  nrc.?entment  of  the  notes  to  the  makers 
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at  maturity  and  notice  to  assignor  of  nonpayment  does 
not  create  a  cause  of  action  against  the  endorser  in 
blank  unless  Plaintiff  alleges  and  proves  insolvency 
of  the  makers  or  pursuit  of  diligent  effort  and  failure 
to  recover  against  the  makers,  and  alleges  that  in  Octo- 
ber, 1927,  the  lot  in  question  was  deeded  to  Plaintiff 
Hurst  by  Defendant  Bent  as  security  for  the  notes  in 
question ;  that  thereafter  Plaintiff  conveyed  his  interest 
in  said  lot  to  the  Bloomington  Loan  &  Homestead  Asso- 
ciation, mortgagee,  without  consulting  or  giving  notice 
to  the  Defendant,  and  thereby  released  the  makers  of 
said  note  from  payment  thereof  and  deprived  Defend- 
ant as  endorser  of  said  notes  of  any  recourse  against 
said  makers  and  so  released  the  Defendant  of  liability 
thereon;  that  one  of  said  makers  was  since  deceased 
and  the  "other  removed  to  parts  unknown"  to  the 
Defendant. 

Plaintiff  filed  no  motion  attacking  the  form  or  sufiB- 
ciency  of  the  answei's,  but  replied  by  admitting  the 
execution  and  delivery  of  said  deed  by  Defendant  to 
Plaintiff  and  by  Plaintiff  to  the  Bloomington  Loan  & 
Homestead  Association,  and  denying  all  further  alle- 
gations and  conclusions  of  the  Defendant.  A  pur- 
ported rejoinder  was  filed  by  the  Defendant  consisting 
of  an  argument  repeating  the  contention  set  up  in  his 
answers. 

From  the  irregular  and  confused  form  of  the  plead- 
ings, testimony,  assignments  of  error,  and  the  briefs 
and  abstracts  filed  in  this  case,  it  is  diiBcult  to  intelli- 
gently define  and  pass  upon  the  issues  involved. 

The  answer  of  Defendant  admits  execution  and  de- 
livery of  the  notes  and  assignment  of  contract  as  al- 
leged in  the  third  count;  admits  the  endorsement  of 
the  notes  in  blank  to  the  Plaintiff  by  him,  and  does 
not  therein  deny  that  the  notes  were  presented  to  the 
maker  at  maturity;  that  payment  was  demanded;  that 
the  same  remained  due  and  unpaid  or  the  allegation 
that  the  Defendant  had  due  notice  thereof.  There  be- 
ing no  specific  denial  of  these  allegations,  the  same  are 
to  be  taken  as  admitted.  It  is  provided  in  Chapter  110, 
Section  164,  Smith-Hurd  1937  Illinois  Revised  Statutes 
that  "Every  answer  and  subsequent  pleading  shall 
contain  an  explicit  admission  or  denial  of  each  allega- 
tion of  the  pleading  to  which  it  relates."  "Every  al- 
legation, except  allegations  of  damages,  not  explictly 
denied,  shall  be  deemed  to  be  admitted,"  etc. 

It  appears  from  the  evidence  that  Defendant  Bent 
had  purchased  a  certain  lot  on  Clinton  Boulevard  in 
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Bloomiiigtou  from  Plaintiff  Hurst  and  lacking  suffi- 
cient cash  funds,  sought  to  use  the  Thaxton  notes  in 
part  payment  of  the  purchase  price ;  that  the  Plaintiff 
refused  to  receive  them,  claiming  that  he  found  the 
Flagg  Street  Lot  to  be  worth  less  than  the  existing 
liens  against  it,  and  would  only  take  them  in  part  pay- 
ment for  the  lot  upon  the  express  written  guaranty  of 
payment  by  Bent,  and  that  the  amount  due  thereon 
constituted  the  balance  of  the  purchase  price  due 
Plaintiff'  Hurst  from  Bent  on  the  Clinton  Boulevard 
Lot  as  a  direct  and  primary  personal  obligation.  The 
deal  was  closed,  Bent  quit  claimed  the  Thaxton  Lot, 
assigned  the  sale  conti'act,  gave  the  written  guaranty 
under  seal  and  endorsed  the  three  notes  in  blank  to 
Hurst,  who  thereupon  deeded  the  Clinton  Boulevard 
Lot  to  Bent  in  the  exchange. 

Plaintiff  also  testified  in  substance  as  to  the  amount 
due  and  unpaid,  and  the  two  notes  and  contract  of  sale 
and  assignment  with  guaranty  clause  referred  to  in 
pleadings  were  offered  and  admitted  in  evidence.  De- 
fendant did  not  deny  same  in  his  testimony,  but  sought 
by  reading  written  questions  and  answers  propounded 
to  himself  to  make  proof  concerning  the  value  of  the 
lot  referred  to  in  the  contract,  which  questions  and 
answers  were  so  clearly  improper  in  form  and  sub- 
stance that  objections  thereto  were  sustained  by  the 
Court  and  no  proof  thereon  appears  in  the  record. 
N^one  of  the  deeds  referred  to  were  attached  as  exhibits 
nor  offered  in  evidence. 

It  further  so  appears  from  the  evidence  that  the 
three  unpaid  notes  were  assigned  by  Defendant  Bent 
to  Plaintiff  Hurst  in  connection  with  the  above  trans- 
actions ;  that  one  of  these  notes  in  the  amount  of  $300 
was  later  paid  in  full  by  Bent  and  that  certain  interest 
credits  were  paid  upon  the  two  $400  notes  by  both 
Bent  and  the  Thaxtons  in  the  gross  amount  of  $104.50 
(of  which  amount  the  Thaxtons  paid  $22.)  Notice  of 
nonpayment  and  dishonor  was  thereby  waived  by  the 
Defendant  who  had  guaranteed  the  payment  of  the 
three  notes  and  had  so  made  whole  or  partial  pay- 
ment thereof. 

Section  130  of  Chapter  98,  being  the  present  Negoti- 
able Instruments  Act,  Illinois  Revised  Statutes  of 
1937,  provides  that : 

"Notice  of  dishonor  may  be  waived,  either  be- 
fore the  time  of  giving  notice  has  arrived  or  after 
the  omission  to  give  due  notice,  and  the  waiver  may 
be  express  or  implied." 
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This  Court  held  in  Wing  v.  Beach,  31  111.  App.  78, 
in  sijeakiug  of  waiver  by  an  endorser,  that  "Waiver 
might  be  either  express  or  implied  from  the  circum- 
stances— as  by  payment  in  part  or  an  absolute  promise 
to  pay,  made  \\'ith  knowledge  of  all  the  material  facts 
operating  to  discharge  him  as  indorser. "  The  same 
rule  is  cited  in  Citizens  Securities  and  Investment  Co. 
V.  Dennis,  236  111.  App.  307,  at  page  321.  In  the  case 
of  Stewart  v.  Soenksen,  173  111.  App.  1,  under  said 
Section  130  of  the  Negotiable  Instruments  Act,  it  is 
said  that  "such  waiver  may  be  implied  from  a  variety 
of  facts  and  circumstances,"  followed  by  a  statement 
in  substance  of  various  grounds  of  waiver. 

It  further  appears  from  the  Plaintiff's  evidence  that 
demand  had  been  made  on  the  Thaxtons  and  that  there- 
after Defendant  Bent  made  the  payments  as  above. 
It  is  thus  apparent  that  both  by  admission  in  his  plead- 
ings and  by  making  such  payments  after  becoming 
fully  apprized  of  the  default  of  the  makers,  the  De- 
fendant waived  all  notice  of  which  he  might  otherwise 
seek  to  avail  himself  as  a  defense. 

Defendant  is  furthermore  liable  as  an  absolute 
guarantor  of  payment  under  the  specific  provisions 
set  out  in  the  written  assignment  and  guaranty  of 
payment  under  seal,  which  was  attached  to  the  con- 
tract of  sale,  and  which  made  the  payment  thereof  a 
direct  larimary  liabilitv  of  the  Defendant.  Beebe  v. 
Kirkpatrick,  321  111.  612,  152  N.  E.  539;  Weger  v. 
Robinson  Nash  Motor  Co.,  340  111.  81,  172  N.  E.  7. 

Where  the  guarantee  is  absolute,  it  is  the  duty  of 
the  guarantor  to  see  to  the  payment  of  the  money.  In 
such  a  case  no  demand  or  notice  of  nonpayment  is 
required,  but  the  holder  may  institute  suit  at  the 
maturity  of  the  debt  without  taking  any  other  steps. 
Peterson  v.  Swanson,  259  111.  App.  80,  Dickerson  v. 
Derrickson,  39  111.  574;  Hance  v.  Bliller,  21  111.  636, 
Note,  20  L.  R.  A.  257. 

Defendant  claims  release  as  guarantor  on  account 
of  the  quit  claim  deed  from  Hurst  to  the  Bloomington 
Loan  &  Homestead  Association,  the  mortgagee.  Tlie 
subsequent  conveyance  by  Hurst  of  all  interest  in  Lot 
8  in  Flagg's  Second  Addition  to  the  Bloomington  Loan 
&  Homestead  Association  did  not  destroy  the  rights 
of  the  Thaxtons  to  make  payment  and  demand  the  deed 
from  the  grantee  under  the  terms  of  the  sale  contract, 
which  had  been  taken  subject  to  the  two  recorded 
mortgages  and  contract  of  sale  liens  thereon,  nor  did 
it  constitute  a  release  of  Defendant's  liability  as  an 
absolute  guarantor. 
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As  against  the  claim  of  the  Plaintiff,  a  guarantor 
could,  in  any  event,  only  be  released  to  the  extent  of 
the  amount  of  the  damages  actually  sustained  and 
proven  by  him  at  the  trial.  {Swisher  v.  Deering,  204 
111.  203,  68  N.  E.  517.)  It  clearly  appears  from  the 
record  that  no  competent  legal  proof  of  any  such  dam- 
age or  loss  was  made  nor  was  any  legal  offer  of  proof 
made  by  the  Defendant,  hence  he  cannot  complain  in 
this  Court  of  any  alleged  damage  which  might,  pro 
tanto,  have  lessened  the  claim  of  Plaintiff  against  him 
in  the  Cor^rt  below. 

Appellant  assigns  error  by  the  Trial  Court  in  allow- 
ing an.d  including  in  the  judgment,  attorney  fees  in 
the  sum  of  $80;  being  $40  on  each  of  the  two  notes, 
which  fees  were  provided  for  in  the  warrants  of  attor- 
ney, but  were  not  provided  for  in  the  body  of  the  notes. 
We  deem  this  assignment  of  error  to  be  well  taken. 
In  the  case  of  Mooney  v.  Valentynoivicz,  181  111.  App. 
428,  it  was  held  that  such  fee  could  not  be  properly 
allowed  unless  it  was  so  provided  for  in  the  note,  and 
in  that  case,  the  judgment  for  the  amount  due  on  the 
note  was  affirmed  on  condition  that  a  remittitur  for 
the  amount  of  the  attorney  fees  be  entered  or  that 
otherwise  the  judgment  would  be  reversed  and  the 
cause  remanded. 

Finding  no  further  error  in  the  record,  it  is  the  judg- 
ment of  this  Court  that  the  judgment  of  the  Circuit 
Court  of  McLean  County  be  affirmed  for  the  sum  of 
$1087.50,  provided  that  the  Appellee  enters  in  this 
Court  a  remittitur  in  the  sum  of  $80  within  ten  days 
after  the  filing  of  this  opinion ;  otherwise,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Ajfirmed   on  Remittitur;   other- 
tvise  B,eversed  and  Remanded. 

(Seven  pages  in  original  opinion.) 
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The  plaintiff,  Leslie  it&ntou,  brou^jht  this  action 
to  recover  damages  for  personal  injuries  sustained  while  attend- 
ing a  moving  picture  show  which  wes  owned  end  operated  by  defend- 
ant, David  R.  Komm.   The  trir-l  resulted  in  a  verdict  ana  Judgment 
in  favor  of  plaintiff  for  #1500. 

The  evidence,  precticelly  undisputed,  shows  that  plain- 
tiff with  his  wife  and  other  relatives  purchased  tickets  of  admiss- 
ion to  the  show  and  were  directed  by  an  usher  to  a  seat  in  the  rerr 
of  the  room.   After  they  had  been  seated  SO  or  40  minutes  and  while 
they  were  observing  the  picture ^an  iron  pipe  which  was  being  used 
as  a  curtain  support  and  which  had  been  attached  to  the  ceiling, 
fell  striking  plaintiff  on  the  head. 

The  pipe  which  struck  plaintiff  is  described  as  being 
three-quarters  of  an  inch  in  diameter,  6  or  b  It.  long  and  was 
attached  to  a  flange  which  was  held  to  the  ceiling  by  screws  2# 
inches  In  length.  The  screws  extended  through  the  plastering 
and  into  a  two  by  four  inserted  for  a  support.  The  pipe  was  used 
to  support  a  velvet  curtain  5  or  6  ft.  in  length  about  4  It.  wide 
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and  extended  down  from  the  pipe  to  a  point  near  the  top  of 
the  beck  of  the  row  of  seats  in  \vhich  plaintiff  wus  seated. 

The   only  explanation  for  the  pipe  falling  is  found 
in  the  evidence  of  defendant's  assistant  aanager  who  testified 
for  the  defendent.  He  stated  that  for  2  or  3  weeks  prior  to 
the  accident,  and  at  times  when  the  theater  was  crowded  he  had 
observed  people  hanging  onto  the  curtain  and  putting  their  el- 
bows on  it  and  he  testified  thet  he  thought  this  loosened  the 
screws  holding  the  pipe  to  the  ceiling. 

As  grounds  for  reversal  defendant  urges  that  there  was 
no  evidence  of  negligence,  error  in  the  &dmission  and  rejection 
of  evidence  and  in  the  refusal  to  give  certain  of  defendant's 
instructions. 

The  owner  of  a  theater  is  not  an  insxirer  but  is  liable 
only  upon  his  failure  to  use  reasonable  care  to  make  the  premises 
reasonably  safe  for  the  purpose  for  which  they  were  intended. 
Kiewert  vs.  Balaban  &   Katz  Corp.  251  111.  App.  342.  There  is 
no  contention  that  plaintiff  was  guilty  of  contributory  negligence. 
Where  a  person  ie  in  the  exercise  of  due  care  for  his  own  safety 
and  Is  injured  by  instrumentalities  iinder  the  control  of  another 
and  the  injury  is  inexplicable  except  on  the  hypothesis  of  negligence, 
a  prima  facie  case  is  ci'eated  and  the  law  places  the  burden  upon 
those  in  control  of  the  instrumentalities  to  explain  the  cause  of 
the  accident  and  to  show  that  they  were  free  from  negligence.  To 
create  such  a  presumption  of  negligence  it  is  not  necessary  that 
the  relationship  of  carrier  and  passenger  exist.  Kiewert  vs. 
Balaban  &   Katz  Corp.  supra. 

Defendant  introduced  evidence  as  to  the  c&re  used  in 
installing  the  pipe  and  the  manner  in  which  it  was  attached  to 
the  ceiling.  It  was  held  to  the  ceiling  by  means  of  towc   screws, 
Zf   inches  in  length  which  passed  through  the  plastering,  lath  and 
into  a  two   by  four.   It  might  be  conceded  that  this  was  good  con- 
struction but  in  view  of  the  testimony  of  the  assistant  manager 
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that  he  had  observed  persons  hanging  and  leaning  against  the 
ourtaln  it  became  Inoxunbent  upon  defendant  to  show  that  he  had 
used  reasonable  care  to  deteriaine  whether  or  not  such  use  o£ 
the  curtain  had  loosened  the  pipe  from  the  ceiling.  In  the 
absence  of  such  proof,  the  presumption  of  negligence  exists. 
The  finding  of  the  jury  that  the  defendant  was  neglgient  is 
sustained  by  the  evidence. 

In  defendant's  argument  filed  in  this  court,  imder 
the  sub-division  of  excessive  damages  it  is  contended  that 
the  excessiveness  of  the  verdict  was  due  to  erroneous  rulings 
in  the  introduction  of  evidence  of  Dr.  McFaddea,  a  neurologist 
expert,  who  testified  for  the  plaintiff. 

Omitting  the  evidence  of  Dr.  HcFadden  the  remaining 
\mcontradicted  testimony  shows  that  plaintiff  received  a  scalp 
wound  an  inch  and  a  qxiarter  in  length  in  the  right  templar 
parietal  region.  It  cut  through  the  skin  and  soft  parts  of  the 
skull  but  there  was  no  skull  fracture.   Immediately  after  the 
accident,  plaintiff  was  directed  to  the  defendant  and  the  de- 
fendant suggested  that  he  see  a  doctor.  The  doctor  dressed  the 
wound  and  stitched  it  using  two  stitches.  The  wound  left  a  scar. 

Plaintiff  testified  that  he  bled  profusely  and  that 
thereafter  and  still  is  suffering  headache  and  for  a  time  he 
was  nervous,  dizzy  and  sleepless.  At  the  time  of  the  accident 
he  WES  operating  a  garage  earning  about  ,^;25.  per  week  clear  of 
the  shop  expense.  Ke  testified  he  was  prevented  from  working 
for  three  or  four  weelcs.   The  accident  oocured  March  23,  19S6, 
and  plaintiff  testified  that  the  injuries  and  the  resulting 
conditions  that  followed  made  it  impossible  for  him  to  give  all 
his  time  to  his  shop  and  that  in  September  following  the  accident 
he  disposed  of  it.  After  that  time  he  was  employed  as  a  mechanic 
for  a  transport  company  with  a  selary  of  .^120.  per  month.  Later 
it  being  increased  to  ^125.  per  month.  The  attending  physician's 
claim  was  |25.  In  view  of  the  injuries  proven  and  loss  of  time 
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we  are  satisfied  the  damages  awarded  are  supported  ty  the 
evidence. 

The  teatiinoxiy  of  Dr.  McFadden  as  an  expert  was 
confined  entirely  to  the  plaintiff's  nervous  system  which 
was  claimed  to  have  been  disturbed  by  reason  of  the  injury. 
But  in  vievv  of  the  fact  th£.t  there  is  no  dispute  that  the 
plaintiff  V5as  inj\ired  or  as  to  the  manner  in  which  the  injury 
was  received  and  the  only  purpose  of  Dr.  McFadden's  testimony 
was  to  3ho\'i  the  existence  of  certain  physical  conditions  claim- 
ed to  have  been  the  resxilt  of  the  injury,  the  erroneous  rxilings 
on  the  admission  of  his  evidence  in  permitting  him  to  include 
as  a  basis  of  his  opinion  certain  improper  elements  could  not 
have  prejudiced  the  defendtmt  since  the  amount  of  the  verdict 
is  amply  supported  by  other  uncontradicted  testimony. 

Defendant  urges  that  the  court  erred  in  refusing  to 
give  its  instruction  Ko.  1.  The  substance  of  this  instruction 
was  covered  by  defendant's  given  instructions  numbered  one  and 
foxir.  The  second  refused  instruction  told  the  Jury  that  if 
they  believed  from  the  evidence  that  the  iron  pipe  in  question 
was  made  insecure  by  the  act  of  a  person  unknown  to  the  defendant 
not  in  his  employ  without  his  Icno^ledge  or  consent  and  that  the 
defendant  had  no  Icnow ledge  or  notice  of  such  act  and  the  insecure 
condition  of  the  pipe  then  they  should  find  the  defendant  not 
guilty.  If  the  pipe  was  made  insecure  by  the  act  of  a  person 
not  in  defend^:nt'3  employ  then  the  only  evidence  to  vaiich  the 
instruction  would  have  been  applicable  was  that  of  the  assistant 
manager  who  testified  in  reference  to  people  hanging  onto  the 
curtain  attached  to  the  rod.  Hotice  of  such  act  to  the  assistant 
manager  was  notice  to  the  defendant  and  therefoi-e  the  instruction 
was  objectionable  ui^on  that  basis,  fxirthermore  the  court  in  Hart 
vs.  '/Washington  Park  Club  157  111.  9  quoted  with  approval  from 
Currier  vs.  Boston  ausic  Hell  1S5  Mass.  414  as  follows,  "In 
Currier  vs.  Boston  Music  Hall,  1^5  Mass.  414,  it  was  held  that 
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the  proprietor  of  a  hall  to  which  the  public  is  invited  is 
bound  to  use  ordineiry  cere  and  diligence  to  put  and  keep  the 
hall  in  a  reasonalsly  safe  condition  for  persons  attending 
in  pursuance  of  such  invitation;  and  if  he  neglects  his  duty 
in  this  respect,  so  that  the  hsll  is  in  fact  unsafe,  his  know- 
ledge or  ignorance  of  the  defect  is  immaterial." 

Finding  no  reversible  error  in  the  record  the  judgment 
is  affirmed. 

Judgment  Affirmed. 
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